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AGENDA STAFF REPORT

DATE: June 21, 2016

TO: Mayor and City Council

APPROVED BY: Nick Fenley, Interim City Manager 7
PREPARED BY: Eduardo Gutierrez, Acting Finance Director- ~ ~
SUBJECT: Resolution of the City Council of the City of Calexico

Approving the City's Investment Policy Including Certain
Revisions Thereto

Recommendation:

Adopt Resolution of the City Council of the City of Calexico Approving the City's
Investment Policy Including Certain Revisions Thereto.

Background:

An investment policy should always be in place. While no longer required by statute, itis in
the best interest of the City to present and discuss the policy with the City Council,

and then have the policy approved by a vote of the Council. A public vote signifies that the
legislative body shares fiduciary responsibility with the treasurer, increases the authority
and legitimacy of the investment policy, and provides transparency and disclosure.

Both the Association of Public Treasurers of the United States & Canada and the
Governmental Finance Officers Association have established policy standards that
recommend investment policies be reviewed annually. At a minimum, the internal treasury
staff should conduct a review annually. Ideally, the review should be timed to coincide
with the end of the state legislative cycle so that consideration may be given to any
changes in statute that may impact the agency's policy.

Discussion & Analysis: AGENDA

An update in the investment policy is warranted if treasury staff's ITEM
review results in a material change in policy due to either a change in

statute or a change in the agency's goals and objectives for safety, I
liquidity and yield. A change in statute, however, may not necessarily
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require a change in the policy. Many agencies' policies are already more restrictive than
statute. Calexico's prior policy was not.

Although statute does not specify the contents of the investment policy for local agencies
other than counties, it should include at a minimum, the first five elements required of
counties. This report conforms to that standard. In addition, the policy should specify the
funds to which the policy will and will not apply. For instance, bond proceeds are usually
guided by the bond documents and thus, may not be a part of the investment policy.
Similarly, pension funds are guided by other code sections and have different investment
objectives.

For newly-elected legislative body members, election terms may not coincide with the
investment policy review. But, because of the fiduciary responsibility of the legislative body,
any newly-elected members should be made aware of the existence of the investment
policy and its contents as soon as possible.

Fiscal Impact:

There is no immediate fiscal impact that accompanies this report. However, the staff
could be recommending certain investment opportunities at a future date that would
satisfy the goals and objectives set forth in the attached Investment Policy.
Coordinated With:

None.

Attachments:

1. Resolution of the City Council of the City of Calexico Approving the City's
Investment Policy Including Certain Revisions Thereto.

2. Investment Policy 2015-16.



RESOLUTION NO. 2016-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CALEXICO
APPROVING THE CITY'S INVESTMENT POLICY INCLUDING CERTAIN
REVISIONS THERETO

WHEREAS, the Finance Department has completed its annual review of the Investment
Policy for the City of Calexico ("City") and has recommended certain changes thereto; and

WHEREAS, the recommended revised policy is attached to this resolution as
Attachment "A"; and

WHEREAS, it is recommended that the City's Investment Policy be revised to make
certain changes regarding responsibilities and updates reflecting statutory changes in
California Government Code Sections 53600 through 53660; and

WHEREAS, this resolution supersedes all the resolutions adopted on or before June
16, 2016, as Resolution No. 2015-25 by the City Council of the City of Calexico approving
the City's Investment Policy;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE
CITY OF CALEXICO THAT:

The 2015-16 City of Calexico Investment Policy is hereby approved and Attached as
Attachment "A". There are no revisions to report.

PASSED, ADOPTED and APPROVED this 215 day of June, 2016, by the City Council
of the City of Calexico.

Joong S. Kim, Mayor

ATTEST:

Gabriela Garcia, Deputy City Clerk

APPROVED AS TO FORM:

Carlos Campos, Interim City Attorney

SEAL



Resolution No. 2016-
Page 2

State of California )
City of Calexico ) ss.
County of Imperial )

I, Gabriela T. Garcia, Deputy City Clerk of the City of Calexico do hereby certify that the
foregoing Resolution No. 2016- was duly adopted by the Calexico City Council at a
regular meeting thereof held on the 21% day of June 2016, by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Gabriela T. Garcia, Deputy City Clerk
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CITY OF CALEXICO INVESTMENT POLICY

For Fiscal Year 2015-16

I INTRODUCTION

Authority to manage the City of Calexico's investment program is derived from Chapter
2.14 of the City's Municipal Code. Among the specific responsibilities vested with the
Finance Director/City Treasurer are: responsibility for the investment program;
management of all transactions undertaken for investments; oversight of a system of
internal controls to regulate the activities of all others who may be delegated to assist or
participate in the program from time-to-time. The Finance Director/City Treasurer shall
establish investment policy procedures for the investment program consistent with this
policy. The Finance Director/City Treasurer is responsible for the investment of bond
proceeds whether held by the City or with fiscal agents. All of the aforementioned activities
are subject to the City Manager's oversight and approval in his/her role as the City's chief
executive.

Itis the policy of the City of Calexico to invest public funds ina manner which will provide
the highest investment return with the maximum security while meeting the daily cash
flow demands of the City and conforming to all state and local statutes governing the
investment of public funds.

IL. SCOPE

This investment policy applies to all financial assets of the City. These funds are
accounted for inthe City's Comprehensive Annual Financial Report (CAFR) and include:

General Fund

Special Revenue Funds Debt
Service Funds Capital Project
Funds Enterprise Funds
Fiduciary Funds

This investment policy does not apply to Bond Proceeds or Deferred Compensation
Funds if they fall under specific language in California Government Code Section 5922(d).
This code section authorizes bond, certificates of participation notes and other debt issue
proceeds to be invested in accordance with the related offering documentation. Likewise,
Deferred Compensation Plans are covered elsewhere under California Government
Code (CGC).

Ml PRUDENT PERSON RULE

Investments shall be made with judgment and care under circumstances then in effect
which persons of prudence, discretion and intelligence exercise i the management of
their own affairs, not for speculation, butfor investment, considering the probable safety
of their capital as well as the probable income to be derived.
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The standard of "Prudence” to be used by investment officials shall be the "prudent
person” and/or "prudent investor" standard and shall be applied inthe context of managing
an overall portfolio. Investment officers acting in accordance with written procedures and
the investment policy and exercising due diligence shall be relieved of personal
responsibility for an individual security's credit risk or market price changes, provided
deviations from expectations are reported inatimely manner and appropriate action is
taken to contro! adverse developments.

[\ OBJECTIVES
There are three major objectives inthe City's investment policy. They are:

1. Safety: Safety of principal is the foremost objective of the investment program. The
City's nvestments shall be undertaken in a manner that seeks to ensure the
preservation of capital in the overall portfolio. To attain this objective, the City will
diversify its investments by investing funds among a variety of securities offering
independence of returns and financial institutions.

2. Liquidity: The City's investment portfolio will remain sufficiently liguid to enable the
City to meet all operating requirements which might be reasonably anticipated.

3. Yield on Investments: The City's investment portfolio shall be designed with the
objective of attaining a benchmark rate of return throughout budgetary and economic
cycles, commensurate with the City's investment risk constraints and the cash flow
characteristics of the portfolio.

V. DELEGATION OF AUTHORITY

Authority from state law to manage the City's investment program is derived from CGC
Section 53646. Management responsibility for the investment program is hereby
delegated to the Treasurer who shall be responsible for all transactions undertaken and
shall establish a system of controls to regulate the activities of subordinate officials, and
their procedures inthe absence of the Treasurer.

The City Treasurer shall establish written investment policies and procedures for the
operation of the hvestment program consistent with this policy. The procedures should
include reference to: safekeeping, Public Securities Agreements, repurchase agreements,
wire transfer agreements, banking service contracts and collateral/depository agreements.
Such procedures shall include explicit delegation of authority to persons responsible for
investment transactions. No person may engage in an investment transaction except as
provided under the terms of this policy and the procedures established by the City
Treasurer.

VL. ETHICS AND CONFLICT OF INTEREST

Officers and employees involved in the investment process shall refrain from personal
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business activity that could conflict with proper execution ofthe investment program, or
whichwould impair their ability to make impartial investment decisions. Employees and
investment officials shall disclose to the City Manager any material financial interests in
financial institutions that conduct business within their jurisdiction, and they shall further
disclose any large personal financial/investment positions that could be related to the
fiscal performance of the City. All the City's employees who participate in the
investment process are required by the Fair Political Practices Commission (FPPC) to
complete and file a Form 700 annually.

VIL. AUTHORIZED FINANCIAL DEALERS ANDINSTITUTIONS

The Finance Director/City Treasurer will maintain a list of financial institutions authorized to
provide investment services. In addition, a list will also be maintained for approval of security
broker/dealers selected by Finance Director/City Treasurer and approved by the City Council
for their credit worthiness that are authorized to provide investment services in the State of
California. These may include "primary" dealers or regional dealers that qualify under the
Securities and Exchange Commission Rule 15C3-1 (uniform net capital rule). No public
deposit shall be made except in a qualified public depository as established by state laws. All
financial institutions and broker/dealers who desire to become qualified bidders for investment
transactions must supply the Finance Director/City Treasurer with the following: audited
financial statements, proof of National Association of Security Dealers certification, trading
resolution, proof of state registration, completed broker/dealer questionnaire, certification of
having read City's investment policy and depository contracts.

An annual review of financial condition and registration of qualified bidders will be
conducted by the Finance Director/City Treasurer. A current audited financial statement
is required to be on file for each financial institution and broker/dealer inwhich the City
invests.

VIIl.  AUTHORIZED AND SUITABLE INVESTMENTS

The City is empowered by statute to invest insecurities and instruments as described in
Figure 1and its accompanying notes at the end of this policy statement.

Under Provisions of CGC Section 53601.6 the City shall not invest any funds covered
by this Ihvestment Policy in inverse floaters, range notes, interest-only strips derived
from mortgage pools or any investment that may result ina zero interest accrual if held
to maturity. Also, the City shall not invest in Reverse Repurchased Agreements and
Mortgage Pass-Through Securities.

IX. INVESTMENT POOLS/MUTUAL FUNDS

A thorough investigation of the pool/funds is required prior to investing, and on a
continual basis. There shall be a questionnaire developed which will answer the
following general questions:

- A description of eligible investment securities, and a written statement of
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X.

investment policy and objectives.

A description of interest calculations and how it is distributed, and how gains and
losses are treated.

A description of how the securities are safeguarded (including the settlement
processes), and how often the securities are priced and the program audited.

A description of who may invest inthe program, how often, and what size deposit and
withdrawal are ailowed.

A schedule for receiving statements and portfolio listings.

Are reserves, retained earnings, etc. utilized by the pool/fund?

A fee schedule, and when and how is it assessed.

Is the pool/fund eligible for bond proceeds and/or will it accept such proceeds?

COLLATERALIZATION

Collateralization will be required on two types of investments: certificates of deposit and
sweep checking accounts. Inorder to anticipate market changes and provide a level of
security for all funds, the collateralization levelwill be 110% of market value of principal
and accrued interest.

The City chooses to limit collateral to the following: certificates of deposit and sweep
checking accounts held by an independent third party with whom the entity has a current
custodial agreement. A clearly marked evidence of ownership (safekeeping receipt) must
be supplied to the entity and retained. The right of collateral substitution is granted.

Xl

SAFEKEEPING AND CUSTODY

All security transactions entered into by the City shall be conducted on a delivery- versus
payment (DVP) basis. Securities will be held by a third party custodian designated by
the Treasurer and evidenced by safekeeping receipts.

Xl

DIVERSIFICATION

The City will diversify its investments by security type and institution. With the exception
of U.S. Treasury securities and authorized pools, no more than 50 percent of the City's
total investment portfolio will be invested ina single security type or with a single financial
institution. See Figure 1and the accompanying notes for further information.

Xill. MAXIMUM MATURITIES

Tothe extent possible, the City will attempt to match its investments with anticipated cash
flow requirements. Unless matched to a specific cash flow and/or authorized by the City
Council, the City will not directly invest insecurities maturing more than five years from
the date of purchase.

CD maturities will normaily not exceed two years. U.S. Government or Agency securities
will not exceed five years. At least 50 percent of the idle funds will be placed in
investments which can be liquidated for at least face value inthe event of an emergency.
The City uses a combination of LAIF and sweep accounts for its idle funds to ensure this
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requirement is met.
XI1V. INTERNAL CONTROL

The Treasurer shall establish an annual process of independent review by an external auditor.
This review will provide internal control by assuring compliance with policies and procedures.

XV. PERFORMANCE STANDARDS

The investment portfolio shall be designed with the objective of obtaining a rate of return
throughout budgetary and economic cycles, commensurate with the investment risk
constraints and the cash flow needs.

XVl. REPORTING

1. Inaccordance with CGC Section 53646 (8(1), the City Treasurer shall submit to
each member of the City Council a quarterly investment report. The report shall include a
complete description of the portfolio, the type of investments, the issuers, maturity dates, par
values and the current market values of each component of the portfolio, including funds
managed for the City of Calexico by third party contract managers. The report will also include
the source of the portfolio valuation. As specified in CGC 53646 (e), if all funds are placed in
LAIF, FDIC insured accounts and/or in a county investment pool, the foregoing report
elements may be replaced by copies of the latest statements from such institutions. The report
must also include a certification that (1) all investment actions executed since the last report
have been made in full compliance with the investment policy, and, (2) the City of Calexico
will meet its expenditure obligations for the next six months.

2 A staff investment committee consisting of the City Manager and the Treasurer
will convene at least once a year to review the investment program. Such review shall
examine both policy and administrative procedures in the program for possible revision. This
meeting will normally occur in May.

3. Strategy Review: The Staff investment committee will review interest rate trends
and resultant desirable investment maturity goals consistent with the City's needs for safety
and liquidity in its investment program.

XVII. INVESTMENT POLICY ADOPTION

The City's investment policy shall be adopted by resolution of the City's legislative authority.
Per Government code, the policy shall be reviewed annually by the City Council and any
modifications made thereto must be approved by the City Council.

XVIil. GUIDELINES

Guidelines are established to direct and control activities insuch a manner that previously
established goals are achieved.



Investment Transactions: Every investment transaction must be authorized, documented
and reviewed by the City's Treasurer.

Pooled Cash: Whenever practical, City cash should be consolidated into one bank
account and invested on a pooled concept basis. Interest earnings may be allocated to
fund cash and investment balances.

Competitive Bids: Purchase and sale of securities should be made on the basis of
competitive offers and bids when practical.

Cash Forecast: The cash flow for the City should be analyzed with the receipt of revenues
and maturity of investments scheduled so that adequate cash will be available to meet
disbursement requirements.

Investment Limitations: Security purchases and holdings shall be maintained within
statutory limits imposed by the Investment Policy and CGC. Any investments not listed
are notsubject to percentage limitations.

Bankers' Acceptance Commercial Paper Negotiable Cert. Of Dep. Medium-Term
Corp.Notes:

40% Code Section 53601 (f)
25% Code Section 53601 (9)
30% Code Section 53601 (h)
30% Code Section 53601 ()

Liquidity: The marketability (salability) of a security should be considered at the time of
purchase as the security may have to be sold at a later date to meet unanticipated cash
demand.

Long-Term Maturities: As a general rule, long-term maturities should not represent a
significant percentage of the total portfolio, as the principal risk involved can outweigh the
potential for higher earnings.

Authorized Broker/Dealers: Execute investment transactions with previously approved
broker/dealers who have certified compliance with the City's investment policy.

Diversification: The portfolio should consist of a mix of various types of securities, issuers

and maturities.

- Evaluation of Certificates of Deposit: The following items will govern the valuation: Time
Certificates of Deposit (TCD) shall be evaluated interms of EDIC or FSLIC coverage.
For deposits in excess of the insured maximum of $250,000.

- $250,000.00, approved collateral at the amounts stated in Section X of this policy.
{CGC Section 53652 and/or 53651 {m).
Negotiable Certificates of Deposit (NCO) shall be evaluated interms of the credit
worthiness of the issuer, as these deposits are uninsured and uncollateralized notes.

#4F4F
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GLOSSARY

AGENCIES: Federal agency securities and/or Government-sponsored enterprises. ASKED:
The price at which securities are offered.

BANKERS' ACCEPTANCE (BA): A draft or bill or exchange accepted bylaw bank or trust
company. The accepting institution guarantees payment of the bill, as well as the issuer.

BENCHMARK: A comparative base for measuring the performance or risk tolerance of the
investment portfolio. A benchmark should represent a close correlation to the level of risk
and the average duration of \ne portfolio's investments.

BID: The price offered by a buyer of securities. (When you are selling securities, you ask
for a bid.) See Offer.

BROKER: A broker brings buyers and sellers together for a commission.

CERTIFICATE OF DEPOSIT (CD): A time deposit with a specific maturity evidenced by
a Certificate. Large-denomination CD's are typically negotiable.

COLLATERAL: Securities, evidence of deposit or other property, which a borrower
pledges to secure repayment of a loan. Also refers to securities pledged by a bank to
secure deposits '

Of public monies.

COMPREHENSIVE ANNUAL FINANCIAL REPORT (CAFR): The official annual report for
the City. It includes five combined statements for each individual fond and account group
prepared .in conformity with OMP. It also includes supporting schedules necessary to
demonstrate compliance with finance- related legal and contractual provisions, extensive
introductory material, and a detailed statistical section.

COUPON: (a) The annual rate of interest that a bond's issuer promises to pay the
bondholder on the bond's face value. (b) A certificate attached to a bond evidencing
interest due on

A payment date.

DEALER: A dealer, as opposed to a broker, acts as a principal in all transactions, buying
and selling for his own account.

DEBENTURE: A bond secured only by the general credit of the issuer.

DELIVERY VERSUS PAYMENT: There are two methods of delivery of securities: delivery
versus payment and delivery versus receipt. Delivery versus payment is delivery of
securities with an exchange of money for the securities. Delivery versus receipt is delivery
of securities with an exchange of a signed receipt for the securities.

DERIVATIVES: (1) Financial instruments whose return profile is linked to, or derived from,
the movement of one or more underlying index or security, and may include a leveraging
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factor, or (2) financial contracts based upon notional amounts whose value is derived from
an underlying index or security (interest rates, foreign exchange rates, equities or
commodities).

DISCOUNT: The difference between the cost price of a security and its maturity when
quoted at lower than face value. A security selling below original offering price shotly after
sale also is considered to be at a discount.

DISCOUNT SECURITIES: Non-interest bearing money market instruments that are issued
a discount a11d redeemed at maturity for full face value, e.g., U.S. Treasury Bills.

DIVERSIFICATION: Dividing investment funds among a variety of securities offering
independent returns.

FEDERAL CREDIT AGENCIES: Agencies of the Federal government set up to supply
credit to various classes of institutions and individuals, e.g., S&L's, small business firms,
students, farmers, farm cooperatives, and exporters.

FEDERAL DEPOSIT INSURANCE CORPORATION (FDIC): A federal agency that Insures
bank deposits, currently up to $100,000 per deposit.

FEDERAL FUNDS RATE: The rate of interest at which Fed funds are traded. This rate is
currently pegged by the Federal Reserve through open-market operations.

FEDERAL HOME LOAN BANKS (FHLB): Government sponsored wholesale banks
(currently 12 regional banks), which lend funds and provide correspondent banking
services to member commercial banks, thrift institutions, credit unions and insurance
companies. The mission of the FHLBs is to liquefy the housing related assets of its
members who must purchase stock in their district Bank.

FEDERAL NATIONAL MORTGAGE ASSOCIATION (FNMA): FNMA, like GNMA was
chartered under the Federal National Mortgage Association Act in 1938. FNMA is a federal
corporation working under the auspices of the Department of Housing and Urban
Development (HUD). It is the largest single provider of residential mortgage funds in the
United States. Fannie Mae, as the corporation is called, is a private stockholder-owned
corporation. The corporation's purchases include a variety of adjustable mortgages and
second loans, in addition to fixed-rate mortgages. FNMA's securities are also highly liquid
and are widely accepted. FNMA assumes and guarantees that all security holders will
receive timely payment of principal and interest. »

FEDERAL OPEN MARKET COMMITTEE (FOMC): Consists of seven members of the
Federal Reserve Board and five of the twelve Federal Reserve Bank Presidents. The
President of the New York Federal Reserve Bank is a permanent member, while the other
Presidents serve on a rotating basis. The Committee periodically meets to set Federal
Reserve guidelines regarding purchases and sales of Government Securities in the open
market as a means of influencing the volume of bank credit and money.
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FEDERAL RESERVE SYSTEM: The central bank of the United States created by Congress
and consisting of a seven member Board of Governors in Washington, D.C., 12 regional
banks and about 5,700 commercial banks that are members of the system.

GOVERNMENT NATIONAL MORTGAGE ASSOCIATION (GNMA or Ginnie Mae):
Securities influencing the volume of bank credit guaranteed by GNMA and issued by
mortgage bankers, commercial banks, savings and loan associations, and other
institutions. Security holder is protected by full faith and credit of the U.S. Government.
Ginnie Mae securities are backed by the FHA, VA or FMHA mortgages. The term "pass-
throughs" is often used to describe Ginnie Mae's. ‘

LIQUIDITY: A liquid asset is one that can be converted easily and rapidly into cash without
a substantial loss of value. Inthe money market, a security is said to be liquid if the spread
between bid and asked prices is narrow and reasonable size can be done at those quotes.
LOCAL GOVERNMENT INVESTMENT POOL (LGIP): The aggregate of all funds from
political subdivisions that arc placed inthe custody of the State Treasurer for investment
and reinvestment.

MARKET VALUE: The price at which a security is trading and could presumably to be
purchased or sold.

MASTER REPURCHASE AGREEMENT: A written contract covering all future
transactions between the parties to repurchase-reverse repurchase agreements that
establish each party's rights in the transactions. A master agreement will often specify,
among other things, the right of the buyer-lender to liquidate the underlying securities in
the event of default by the seller borrower.

MATURITY: The date upon which the principal or stated value of an investment becomes
due and payable.

MONEY MARKET: The market in which short-term debt instruments (bills, commercial
paper, bankers' acceptances, etc.) are issued and traded.

OFFER: The price asked by a: seller of securities. {When you are buying securities, you
ask for an offer.) See Asked and Bid.

OPEN MARKET OPERATIONS; Purchases and sales of government and certain other
securities in the open market by the New York Federal Reserve Bank as directed by the
FOMC in order to influence the volume of money and credit in the economy. Purchases
inject reserves into the bank system and stimulate growth of money and credit; sales have
the opposite effect. Open market operations are the Federal Reserve's most important and
most flexible monetary policy tool.

PORTFOLIO: Collection of securities held by an investor.
PRIMARY DEALER: A group of government securities dealers who submit daily reports

of market activity and positions and monthly financial statements to the Federal Reserve
Bank of New York and are subject to its informal oversight. Primary dealers include
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Securities and Exchange Commission (SEC)-registered securities broker-dealers, banks,
and a few unregulated firms.

PRUDENT PERSON RULE: An investment standard. In some states the law requires that
a fiduciary, such as a trustee, may invest money only in a list of securities selected by tile
custody state---the so- called legal list. In other states the trustee may invest in a security
if it is one which would be bought by a prudent person of discretion and intelligence who is
seeking a reasonable income and preservation of capital.

QUALIFIED PUBLIC DEPOSITORIES: A financial institution which does not claim
exemption from the payment of any sales or compensating use of ad valorem taxes under
the laws of this state, which has segregated for the benefit of the commission eligible
collateral having a value of not less than its maximum liability and which has been approved
by the Public Deposit Protection Commission to hold public deposits.

RATE OF RETURN: The yield obtainable on a security based on its purchase price or its
current market price. This may be the amortized yield to maturity on abond current income
return.

REPURCHASE AGREEMENT (REPO): A holder of securities sells these securities to an
investor with an agreement to repurchase them at afixed price on a fixed date. The security
"buyer" in effect lends the "seller" money for the period of the agreement, and the terms of
the agreement are structured to compensate him for this. Dealers use REPOs extensively
to finance their positions. Exception: When the Fed is said to be doing REPOs, it is lending
money that is, increasing bank reserves.

SAFEKEEPING: A service to customers rendered by banks for a fee whereby securities
and valuables of all types and descriptions are held in the bank's vaults for protection.

SECONDARY MARKET: A market mode for the purchase and sale of outstanding issues
following the initial distribution.

SECURITIES & EXCHANGE COMMISSION: Agency created by Congress to protect
investors in securities transactions by administering securities legislation.

SEC RULE 15C3-1: See Uniform Net Capital Rule.

STRUCTURED NOTES: Notes issued by Government Sponsored Enterprises (FHLMA,
FNMA, SLMA, etc.) and Corporations, which have imbedded options (e.g., call features,
step-up coupons, floating rate coupons, and derivative-based returns) into their debt
structure. Their market performance is impacted by the fluctuation of interest rates, the
volatility of the imbedded options and shifts inthe shape of the yield curve.

TREASURY "BILLS: A non-interest bearing discount security issued by the U.S. Treasury
to finance the national debt. Most bills are issued to mature in three months, six months,
or one year.

TREASURY BONDS: Long-term coupon-bearing U.S. Treasury securities issued as direct
obligations of the U.S. Government and having initial maturities of more than 10 years.
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TREASURY NOTES: Medium-term coupon-bearing U.S. Treasury securities issued as
direct obligations of the U.S. Government and having initial maturities from two to 10
years.

UNIFORM NET CAPITAL RULE: Securities and Exchange Commission requirement that
member firms as well as non-member broker-dealers in securities maintain a maximum
ratio of indebtedness to liquid capital of 15to 1; also called net capital rule and net capital
ratio. Indebtedness covers all money owed to a firm, including margin loans and
commitments to purchase securities, one reason new public issues are spread among
members of underwriting syndicates. Liquid capital includes cash and assets easily
converted into cash.

YIELD: The rate of annual income return on an investment, expressed as a percentage:

(a) INCOME YIELD is obtained by dividing the current dollar income by the Current
Market Price for the Security.

(b) NET YIELD or YIELD TO MATURITY is the current income yield minus any premium

allowed par or plus any discount from par in purchase price, with the adjustment spread
over the period from the date of purchase to the date of maturity of the bond.
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AGENDA STAFF REPORT

CALERICO
DATE: June 21, 2016
TO: Mayor and City Council

APPROVED BY: Nick Fenley, Interim City Manager

PREPARED BY: Carlos Campos, Interim City Attorney

SUBJECT: Resolution of the City Council of the City of Calexico Approving the
Employment Agreement with Armando G. Villa and Appointing
Him as City Manager of the City of Calexico

Recommendation:

Consideration of Resolution of the City Council of the City of Calexico approving the
Employment Agreement with Armando G. Villa and appointing him as City Manager of
the City of Calexico.

Background:

The City of Calexicois a general law city that operates under the council-manager form
of government. Under this form of government, the City Council acts as the board of
directors and sets policy for the City, while the City Manager acts as the chief executive
officer (CEO) of the organization and carries out the policies of the governing body.

The City Manager implements the decisions of the City Council, manages the day-to-
day operations of the City, ensures municipal services are delivered efficiently and
effectively, hires and fires employees and works to protect the health, safety and
welfare of the City.

Discussion and Analysis:

The City Council City Manager subcommittee has been in negotiations | AGENDA
with Mr. Armando G. Villa for his services as City Manager. Pursuant ITEM
to those negotiations, the attached employment agreement has been

prepared for City Council consideration, effective June 22, 2016. / ‘
Currently, Mr. Villa is the Assistant County Executive Officer and former
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Director of Planning and Development Services for the County of Imperial. Prior to his
departure in 2010 from the City of Calexico, Mr. Villa held responsibilities as Assistant
City Manager & Community Development Director. Mr. Villa has over 26 years of
Government Management, Administration, Economic Development and Land Use &
Urban Environmental Planning experience in both the public & private sectors. Mr. Villa
has worked for various jurisdictions in Los Angeles, Riverside and Imperial Counties.

Mr. Villa holds a Master's Degree in Public Administration (MPA) from the California
State University, San Bernardino, and a Bachelor of Science (BS) Degree in Urban and
Regional Planning from the California State Polytechnic University, Pomona. Mr. Villa
also attended Imperial Valley College and is a graduate of Calexico High School. He
has been awarded Credentialed Government Manager (ICMA-CM) status and is an
active member of the American Institute of Certified Planners (AICP) and the Academy
of Board Certified Environmental Professionals (CEP).

The proposed employment agreement with Mr. Villa is attached to this report. The term
of the agreement is five (5) years. Other terms of the employment agreement include
the following:

e Annual salary of $169,000.00, with no required increases; optional annual merit
increases of up to 5%, at Council’s discretion.

e Health, retirement, and insurance and other benefits will be the same as provided
to executive group employees; Eighty (80) hours of executive leave.

e Reimbursement for any reasonable and necessary travel and business
expenses.

o Ten (10) months of base salary severance payment, plus COBRA coverage for
the same term, for termination without cause in the first year; Eleven (11) months
of base salary severance payment, plus COBRA coverage for the same term, for
termination without cause in the second year and Twelve (12) months of base
salary severance payment, plus COBRA coverage for the same term, for
termination without cause thereafter.

e Termination without cause during the first three (3) years of the employment
agreement will require a 4-1 vote of the City Council. Otherwise, three (3) votes
of the City Council are required for termination.

Environmental Determination:
No impact.
Fiscal Impact:

While there is a current budget for the City Manager's salary, that budget will be
amended to reflect the annual salary of $169,000.00. Benefits are outlined in the
attached Employment Agreement.
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Alternatives:
The City Council may wish to consider the following alternatives:
1. Provide alternative direction to staff.

Attachments:

1. Resolution of the City Council of the City of Calexico Approving the Employment
Agreement with Armando G. Villa and Appointing Him as City Manager of the City of
Calexico.

2. Employment Agreement between the City of Calexico and Armando G. Villa.
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RESOLUTION NO. 2016-

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CALEXICO APPROVING
THE EMPLOYMENT AGREEMENT WITH ARMANDO G. VILLA AND APPOINTING
HIM AS CITY MANAGER OF THE CITY CALEXICO

WHEREAS, the City of Calexico is a general law city that operates under the council-
managet form of government; and

WHEREAS, under the council-manager form of government, the City Council acts as the
board of directors and sets policy for the City, while the City Manager acts as the chief executive
officer of the organization and carries out the policies of the governing body; and

WHEREAS, as the chief executive officer of the City, the City Manager implements the
decisions of the City Council, manages the day-to-day operations of the City, ensures municipal
services are delivered efficiently and effectively, hires and fires employees and works to protect
the health, safety and welfare of the City; and

WHEREAS, the City Council wishes to enter into a Jong-term employment agreement
with Armando G. Villa and appoint him as City Manager for the City of Calexico.

NOW, THEREFORE, be it resolved, determined, and ordered by the City Council of the
City of Calexico:

Section 1. The City Council hereby appoints Armando G. Villa as City Manager for the
City of Calexico and approves the Employment Agreement Between the City of Calexico and
Armando G. Villa, attached as Exhibit “A” to this Resolution.

Section 2. This Resolution shall become effective immediately upon passage.

PASSED, ADOPTED and APPROVED this 21st day of June, 2016, by the City Council
of the City of Calexico.

Joong S. Kim, Mayor

ATTEST:

e
Gabriela Garcia, Deputy City Clerk



Resolution No. 2016-
Page 2

State of California )
County of Imperial ) ss.
City of Calexico )

I, Gabriela T. Garcia, Deputy City Clerk of the City of Calexico do hereby certify the above
Resolution No. 2016- was approved at a regular City Council meeting held on the 218
day of June 2016, by the following vote to-wit:

AYES:
NOES:
ABSTAIN:
ABSENT:

e
Gabriela T. Garcia, Deputy City Clerk
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EMPLOYMENT AGREEMENT BETWEEN
THE CITY OF CALEXICO
AND ARMANDO G. VILLA

This Employment Agreement (hereinafter referred to as “Agreement”) is made and entered info
between ARMANDO G. VILLA (hereinafter referred to as “City Manager”) and the CITY OF
CALEXICO, a municipal corporation of the State of California (hereinafter referred to as
“City”), in order to provide, in writing, the terms and conditions for management services by the
City Manager of City. City and City Manager are sometimes referred to herein individually as
“Party” and collectively as “Parties.”

RECITALS

WHEREAS, the City requires the services of a City Manager, and the City Council of the City
(“City Council”) desires to employ the City Manager in that position;

WHEREAS, the City Manager is familiar with the position’s legal requirements, industry
standards and responsibilities, and duties as set forth both in the job description and Chapter 2.02
of the City’s Municipal Code;

WHEREAS, the City Manager has the necessary education, expetience, skills, expertise and
abilities to serve as the City’s City Manager.

NOW, THEREFORE, in consideration of the above recitals and the mutual covenants herein
contained, the parties hereto agree as follows:

TERMS

1. Employment

The City hereby agrees to employ the City Manager, and the City Manager agrees and
does accept employment upon the terms and conditions set forth herein. It is expressly
understood that City Manager, in his capacity as City Manager, is a contracted employee serving
at the will and pleasure of the City Council, subject to termination pursuant to the terms of this
Agreement, and with no right to any hearing or appeal, including any so-called Skelly
conference, other than the rights expressly provided in this Agreement.

2. Term and Renewal

A. This Agreement shall be effective as of June 22, 2016 (the “Anniversary Date”).
The term of this Agreement shall be for five (5) years, through June 22, 2021, unless sooner
terminated or extended by the Parties as set forth in this Agreement.
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3. Duties and Obligations of City Manager

A. The City Manager hereby agrees to petform the functions and duties of City
Manager, as specified in the City’s ordinances, the City’s municipal code (“Municipal Code”),
City policies and procedures approved by the City Council, and in state law, and to perform such
other legally permissible and proper duties and functions as the majority of the City Council
shall from time to time assign. Specifically, the City Manager is obligated to know and execute
the duties and responsibilities of the City Manager as set forth in Chapter 2.02 (as applicable at
the time of execution of this Agreement), except for Section 2.02.020 which is legally invalid,
and perform his duties consistent with all ethical and procedural standards applicable by law,
industry standards, and best practices. The City Manager further agrees to perform all such
functions and duties to the best of his ability and in an efficient and competent manner.

B. The City Council shall also designate the City Manager as the executive director,
general manager Of similar title of other City-related legal entities. Such other legal entities
include the City’s financing authotities and utility agencies and could include certain joint
powers authorities when applicable.

C. The City Manager is an exempt employee, but is expected to engage in those
hours of work that are necessary to fulfill the obligations of the City Managet’s position. The
City Manager does not have set hours of work, as the City Manager is expected to be available at
all times. It is recognized that the City Manager must devote a great deal of time to the business
of the City outside of the City’s customary office hours, and to that end the City Managet’s
schedule of work each day and week shall vary in accordance with the work required to be
performed. The City Manager shall spend sufficient hours on site to perform the City Manager’s
duties; however, the City Manager has discretion over the City Managet’s work schedule and
work location.

D. The Parties mutually desire that the City Manager be subject to and comply with
the International City Management Association (ICMA) Code of Ethics, incorporated herein by
reference. The City Manager commits to comply with the ICMA Code of Ethics.

E. The City Manager shall administer and enforce policies established by the City
Council, and promulgate rules and regulations as necessary to implement City Council policies.

F. The City Manager shall attend all meetings of the City Council, unless excused.
The Mayor shall have the authority on behalf of the City Council to excuse the City Manager
from meetings. The City Manager shall also take part in the discussion of all matters before the
City Council during meetings he attends, and the City Manager shall receive notice of all regular
and special meetings of the City Council.

G. Consistent with the Municipal Code, state law and all relevant City policies and
procedures, the City Manager shall review and concur by rendering 2 recommendation on all

agenda documents before preparing the agenda for any regular or special meetings of the City
Council.
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H. The City Manager shall direct the work of all clective and appointive City officers
and departments that are the concern and responsibility of the City Council, except those that are
directly appointed by or report directly to the City Council.

L. The City Manager will focus his professional time, ability, and attention to City
business during the term of this Agreement. The City Manager shall not engage in any other
business duties or pursuits whatsoever or, directly or indirectly, render any services of a
business, commercial, or professional nature to any other person Or organization, whether for
compensation or otherwise, without the prior consent of Council, except that:

(1)  The expenditure of reasonable amounts of time not in conflict with the
City’s needs and interests, for educational, charitable, community, and professional activities,
shall not be deemed a breach of this Agreement and shall not require prior consent.

2) This Agreement shall not be interpreted to prohibit the City Manager from
making passive personal investments or conducting private business affairs if those activities do
not materially interfere with the services required under this Agreement.

J. All data, studies, reports and other documents prepared by the City Manager
while performing his duties during the term of this Agreement shall be furnished to and become
the propetty of the City, without restriction or limitation on their use.

K. All ideas, memoranda, specifications, plans, procedures, drawings, descriptions,
computer program data, input record data, written information, and other materials either created
by or provided to the City Manager in connection with the performance of this Agreement shall
be held confidential by the City Manager. Such materials shall not, without the prior written
consent of the Council, be used by the City Manager for any purposes other than the
performance of his duties. Nor shall such materials be disclosed to any person O entity not
connected with the performance of services under this Agreement, except as required by law.

4, Compensation

A. Base Salary. The City Manager’s base salary shall be One Hundred and Sixty
Nine Thousand Dollars ($169,000.00) annually, payable pursuant to the payroll procedures
regularly established and as they may be amended by the City in its sole discretion. The City
Manager may receive up to 5% annual increases in salary as may be determined by the City
Council in its sole discretion. Any agreed salary increase must be expressly memorialized in a
subsequent written and executed Amendment to this Agreement. All compensation and
comparable payments to be paid to City Manager shall be less withholdings required by law.

B. Cost of Living Adjustments. Whenever a cost of living adjustment or other non-
merit based pay increase is provided to other City Employees, the City Council shall meet to
determine whether it 1s reasonable and appropriate to provide a similar adjustment or increase to

the City Manager’s Base Salary. Any cost of living increase will be provided at the City
Council’s sole discretion.
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5. Benefits

In addition to the compensation set forth in Section 4 the City Manager shall be entitled
to the following benefits:

A. Automobile Allowance. The City shall provide the City Manager with either a
City issued vehicle or a Four Hundred Dollar ($400.00) monthly automobile allowance for use
toward a vehicle in the furtherance of his duties as City Manager.

B. ICMA Dues/Other Professional Development. The City agrees to budget and pay
the City Managet’s annual dues for membership in ICMA. In addition, the City agrees, subject to
the City’s budget constraints and advance approval of Council, to pay expenses and allow City
time for the following: (1) conference and meeting attendance and selected training
opportunities, including, but not limited to, those associated with ICMA, the League of
California Cities, and other national, state, regional or local associations and organizations
necessary and desirable for the good of the City and for the City Manager’s continued
professional development; (2) professional dues and subscriptions on behalf of the City Manager
which are necessary for the City Managet’s continuation and full participation in national, state,
regional or local associations and organizations, including civic clubs or organization, necessary
and desirable for the good of the City and for the City Manager’s continued professional
development; and (3) travel and subsistence exXpenses of the City Manager to pursue official and
other functions for the City, including, but not limited to, national, state, regional and/or local
associations and organizations necessary and desirable for the good of the City and for the City
Manager’s continued professional development

C. Business Expenses. Within the City’s budget constraints and subject t0 adopted
City policies, the City shall pay for or provide the City Manager reasonable reimbursement for
all actual and necessary business expenses.

D. Other Benefits. With the exception of such benefits as outlined specifically in this
Section, the City shall provide the City Manager with other benefits, including but not limited to
vacation, sick leave, holiday pay, life insurance, medical, disability and retirement benefits
through CalPERS, consistent with those benefits provided to the City’s other Director-level
employees as outlined in the City of Calexico Management Benefit Roster.

E. Executive Leave. Upon execution of this Agreement and each year thereafter,
Employee will be allotted eighty (80) hours of executive leave to be used as administrative days
away from the office. These days are t0 be scheduled and used throughout the year t0 complete
administrative tasks and duties without undue office interference. These days off do not accrue,
are not subject to carry over, are not subject to any cash-out option, and will not be paid out upon
termination of employment.

F. Internal Revenue Code Compliance. All provisions of this Section 5 are subject to
the provisions and limitations of the Internal Revenue Code and its related regulations, as
amended from time to time. No requirement of any provision of this Section 5 shall be effective
if it would violate any provision of the Internal Revenue Code or its related regulations, and the
inability of the City to effectuate such requirements ghall not constitute a breach of this
Agreement.
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6. Performance Evaluations

A. The City Council shall review and evaluate the performance of the City Manager
in writing, at a minimum, on an annual basis at the second Board meeting of every January. The
evaluation will also set forth mutually defined goals to be achieved by the City Manager in the
subsequent year. The City Manager will be provided an adequate opportunity to discuss his
evaluation with the City Council at a closed session Council meeting. The City Manager shall be
eligible, if merited in the City Council’s sole discretion, to receive a salary increase of up to five
percent (5%) at the conclusion of such evaluation. Any agreed salary increase must be expressly
memorialized in a subsequent written and executed Amendment to this Agreement. Failure of the
City Council to conduct a performance evaluation shall not prohibit the City Council from
terminating this Agreement in accordance with the other sections of this Agreement.

B. The performance review and evaluation process set forth herein is intended to
provide review and feedback to City Manager so as to facilitate a more effective management of
the City. Nothing herein shall be deemed to alter or change the employment status of City
Manager, nor shall this Section be construed as requiring “cause” to terminate this Agreement or
the services of City Manager hereunder.

7. Termination of Agreement and Severance Pay

A. At-Will. The Parties hereby expressly agree that the employment relationship
created by this Agreement is “at will” and that the City Manager serves at the will and pleasure
of the City Council. Nothing in this Agreement, any statute, ordinance, or rule shall prevent,
limit or otherwise interfere with the right of the Council to terminate, without cause or right of
appeal or grievance, the services of the City Manager at any time, except as set forth in this
Section 7. Accordingly, City Manager agrees that this Agreement sets forth the only terms and
conditions applicable to the termination of his employment and that the provisions of Section
.02 of the Municipal Code shall not be applicable to City Manager and that he hereby waives
any rights he would otherwise have thereunder.

B. Automatic Termination. This Agreement, and City Manager’s employment, shall
automatically terminate, and the City Manager shall not be entitled to any Severance Payment,
upon the happening of any of the following events:

(1)  Upon mutual agreement in writing by both Parties to terminate this
Agreement.

(2)  Upon forty-five (45) days notice of resignation given to City by the City
Manager.

(3) Upon retirement from full-time public service with the City pursuant to
applicable CalPERS laws, rules and regulations. If the City Manager retires, the City Manager
shall provide six (6) months’ advance notice. The City Manager’s actual retirement date will be
mutually established.

@) Upon the death of the City Manager.
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(5)  When the City Manager has been unable to perform all or substantially all
of the essential functions of his position, with or without reasonable accommodation, due to
illness or other disability for a period of three (3) months or longer. The failure of the City to
enforce this provision for a period of three (3) months or longer shall not act as a waiver, and the
City, upon a determination of a lack of substantial performance by the City Manager, shall be
able to move forward with termination pursuant to this provision at any time after three (3)
months of unavailability, regardless of how long it has waited for the City Manager’s availability
to return prior to that date.

C. Termination With or Without Cause. This Agreement, and City Manager’s
employment, may be terminated without prior notice at any time, with or without cause, pursuant
to the requirements as set forth below.

(1 Without Cause - Severance. In the event City Manager is terminated
without cause during such time that the City Manager is willing and able to perform his duties
under this Agreement, other than under an automatic termination instance as provided for in
Section 7(B) above, the City agrees to provide City Manager with a severance payment of up to
the following amounts:

(a) If severance occurs in the first year of the Agreement, then an
amount equal to ten (10) months of pay, plus payment of COBRA
premiums sufficient to provide City Manager coverage for ten (10)
months;

(b) If severance occurs in the second year of the Agreement, then an
amount equal to (11) months of pay, plus payment of COBRA
premiums sufficient to provide City Manager coverage for eleven
(11) months; or,

(c) If severance occurs in the third year of the Agreement or thereafter,
then an amount equal to twelve (12) months of pay, plus payment
of COBRA premiums sufficient to provide City Manager coverage
for twelve (12) months.

The City Council agrees that, during the first three (3) years of this Agreement, at least four
(4) members of the City Council will have to vote in favor of termination without cause in
order to effectuate the termination.

Severance payment, however, shall be limited as required by Government Code section
53260, in that any severance payment will be either consistent with the amounts listed above
or shall be a payment amount equal to the unexpired term (initial or subsequent, whichever is
currently relevant) of this Agreement, whichever is less. The provision of a severance

payment shall also be conditioned upon the execution by City Manager of a Release of All
Claims, both known and unknown.

(2) With Cause. In the event City Manager is terminated for cause by a vote
of at least three (3) members of the City Council, he shall not be entitled to any severance pay Or
benefits. “Cause” shall include the following reasons:
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(a) Acts of malfeasance or unethical behavior inconsistent with the
ICMA Code of Ethics to the detriment of the City;

(b) Refusal or failure to act in accordance with any legal requirement
or specific lawful direction or lawful order made by of the majority
of the City Council;

() Exhibition in regard to his employment unfitness or willful
unavailability for service, willful and repeated unsatisfactory
performance, misconduct, dishonesty, habitual neglect, or
incompetence;

(d) Involvement in crime involving dishonesty, breach of trust, or
public conduct reflecting negatively on the City (no pending
criminal prosecution need be in effect for termination due to fraud,
embezzlement or public conduct reflecting on the City; rather the
Council must only have a reasonable good faith belief based on
evidence and an independent third party investigation);

(e) Creates physical or emotional harm to any person in violation of
state or federal laws (no pending criminal prosecution need be in
offect for termination due to such harm; rather the Council must
only have a reasonable good faith belief based on evidence and an
independent third party investigation); or,

® Breaches any material term of this Agreement.

(3) The provisions of California Government Code sections 53243 to 53243.4,
as those sections now or hereafter exist are hereby incorporated by reference into this
Agreement. Thus, if City Manager is convicted of a crime involving an abuse of his office or
position, whether before or after release from employment, City Manager shall fully reimburse
the City for any severance pay, paid leave salary disbursed pending an investigation related to
the crime, or legal criminal defense funds relevant to the crime.

D. With Cause Procedure. Upon termination for cause, the City shall deliver to the
City Managet a written specification of the charges or other reasons upon which “cause” is
alleged. The City Manager shall then have ten (10) business days to challenge such termination
for cause by delivery of a written response to such specifications. Within such ten (10) day
period, the City Manager may also demand a hearing upon the specifications. Failure to submit a
written response or demand a hearing within the ten (10) business day period shall constitute a
waiver of such right, and the Council’s determination shall be final. If a hearing is demanded,
such hearing shall be held in closed session and the City Manager and/or his attorney or legal
representative may present any evidence or argument relevant to the inquiry. If a written
response is submitted but no hearing is demanded, the Council shall review its decision based
upon the City Manager’s written response. The Council’s decision regarding whether sufficient
cause existed for termination following review of the written response or presentation at hearing
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shall be final and without right of appeal. The City Manager shall not have any reinstatement
rights.

E. Suspension. The City Council by a vote of at least three (3) members of the
City Council may suspend the City Manager with full pay and benefits at any time, for any
duration, upon: (1) if the City Manager agrees to said suspension; or (2) upon the Council voting
to suspend the City Manager.

8. Bonding

The City shall bear the full cost of any fidelity or other bonds required of the City
Manager, in the performance of his duties as City Manager.

9. Indemnification

To the full extent of the law, as provided by the California Torts Claims Act
(Government Code Section 810, et seq.), the City shall defend and indemnify the City Manager
against all losses sustained by the City Manager in direct consequences of the discharge of the
City Manager’s duties within the scope of his employment for the period of the City Manager’s
employment.

10. Modification

Any modification of this Agreement will be effective only if it is in writing and signed by
both Parties.

11. Effect of Waiver

The failure of either Party to insist on strict compliance with any of the terms, covenants,
or conditions of this Agreement by the other Party shall not be deemed a waiver of that term,
covenant, or condition, nor shall any waiver or relinquishment of any right or power at any one
time or times be deemed a waiver or relinquishment of that right or power for all or any other
times.

12. Assignment

Neither this Agreement, nor any right, privilege, or obligation of the City Manager
hereunder shall be assigned or transferred by him without the prior written consent of the
Council. Any attempt at assignment or transfer in violation of this provision shall, at the option
of the Council, be null and void and may be considered a material breach of this Agreement.

13. Entire Agreement

This Agreement supersedes any and all other agreements, either oral or in writing,
between the City and the City Manager. This Agreement contains all of the covenants and
agreements between the Parties with respect to the City Manager’s employment by the City in
any manner whatsoever. Each Party to this Agreement acknowledges that no representations,
inducements, promises, oI agreements, oral or otherwise, have been made by any Party, or
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anyone acting on behalf of any Party, which are not embodied herein, and that no other
agreement, statement or promise not contained in this Agreement shall be valid or binding on
either Party.

14, Partial Invalidity

If any provision in this Agreement is held by a court of competent jurisdiction to be
invalid, void, or unenforceable, the remaining provisions shall nevertheless continue in full force
without being impaired or invalidated in any way.

15. Law Governing Agreement

This Agreement shall be governed by and construed in accordance with the laws of the
State of California. Venue shall be in Imperial County.

16. No Presumption of Drafter

The Parties acknowledge and agree that the terms and provisions of this Agreement have
been negotiated and discussed between the Parties, and this Agreement reflects their mutual
agreement regarding the subject matter of this Agreement. Because of the nature of such
negotiations and discussions, it would be inappropriate to deem any Party to be the drafter of this
Agreement and, therefore, no presumption for or against validity or as to any interpretation
hereof, based upon the identity of the drafter shall be applicable in interpreting or enforcing this
Agreement.

17. Survival of Termination

Many sections of this Agreement are intended by their terms to survive the City
Manager’s termination of employment with the City. Where so intended, these sections shall
survive termination of employment and termination of this Agreement.

18. Attorneys’ Fees

If any action at law or in equity, including an action for declaratory relief, is brought to
enforce or interpret the provisions of this Agreement, the prevailing Party shall be entitled to
recover such amount as the court may award as reasonable attorneys’ fees and costs.

19. Notices

A. Any notice to be given hereunder by either Party to the other shall be in writing
and may be transmitted by personal delivery or mail, registered or certified, postage prepaid,
with return receipt requested. Mailed notices shall be addressed to the following respective
addresses:
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If To Employer:

Mayor and City Council
City of Calexico

608 Heber Avenue
Calexico, CA 92231
ATTN: Mayor

With Copy to:

Best Best & Krieger LLP
74760 Highway 111, Suite 200
Indian Wells, CA 92210
ATTN: Calexico City Attorney

If To Employee:

Armando G. Villa
[Address on file with the City]

B. Notices delivered personally shall be deemed communicated as of the date of
actual receipt. Mailed notices shall be deemed communicated as of the date of mailing, plus two
(2) days.

20. Assistance of Counsel

Fach Party to this Agreement warrants to the other Party that it has either had the
assistance of counsel in negotiation for, and preparation of, this Agreement or could have had
such assistance and voluntarily declined to obtain it.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the day
of June 2016.

CITY OF CALEXICO CITY MANAGER

By: By:
MAYOR, JOONG S. KIM ARMANDO G. VILLA

ATTEST:

By:

Gabriela T. Garcia, City Clerk

APPROVED AS TO FORM

By:

Carlos Campos, City Attorney
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(909) 989-8584 Post Office Box 13650, Palm Desert, CA 92255-3650 (925) 977-3300
Riverside 74-760 Highway 111, Suite 200, Indian Wells, CA 92210 Washington, DC
(951) 688-1450 Phone: (760) 568-2611 | Fax: (760) 340-6698 | www.bbklaw.com (202) 785-0800

Carlos L. Campos
(760) 837-1602
carlos.campos@bbklaw.com

Memorandum

To: HONORABLE MAYOR AND MEMBERS OF THE CITY COUNCIL OF
THE CITY OF CALEXICO AND MEMBERS OF THE CALEXICO PUBLIC
FINANCING AUTHORITY; INTERIM CITY MANAGER AND

EXECUTIVE DIRECTOR

From: CARLOS CAMPOS, INTERIM CITY ATTORNEY

Date: JUNE 17, 2016

Re: CALEXICO LEASE OBLIGATION TO FUND WORKING CAPITAL
DEFICIT IN GENERAL FUND

The City Council is in the budget process for the 2016-17 fiscal year and is in the
process for finalizing the operations of the City for the 7015-16 fiscal year. It has been
determined that there will be a structural deficit for the City’s General Fund in the amount of
$3.000,000. The City intends to finance the amount of the deficit using a lease obligation
between the City and the Calexico Public Financing Authority. The City has determined that the
unallocated reserves of the City’s Water Enterprise Fund may be used to purchase the lease
obligation. The purchase of the lease obligation by the Water Funds will constitute and
investment of such funds in that the investment will be the purchase of an obligation of a local
agency as described in Section 53 601(a) of the California Government Code, the obligation is for
a term of less than 5 years, and the purchase of the obligation will not interfere with the cash
flow needs of the Water Enterprise Fund for the term of the investment. With respect to the

City’s prudent investment requirement, the City Council will need to ensure that it fully intends

AGEN
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The actions taken with respect to the financing are as follows: The Water
Enterprise Fund will advance the amount of $3,000,000.00 to the City’s General Fund, and in
return the City will enter into the lease obligation with the Authority. The property which will be
the subject matter of the lease is City Hall. The Authority will assign its right to receive the lease
payments to the City’s Water Enterprise Fund for the term of four (4) years in order to repay all
of the amount advanced to the General Fund including interest at a rate of 0.20%. The City will
promise to annually budget and appropriate the amounts equal to the lease payments in order to
repay the Water Enterprise Fund. Enclosed with this memorandum are approving resolutions of
the City and the Calexico Public Financing Authority (the « Authority”) which approve the
financing. The resolutions also approve the following documents:

Site Lease, between the Authority as Lessee, and the City as Lessor. The
Property subject to the Site Lease will be City Hall;

Lease Agreement between the Authority and the City, under which the City will
lease the leased asset (being City Hall), and pay lease payments to the Authority which will be
sufficient to repay the amount borrowed to fund the working capital deficit, plus interest at the
rate of 0.20%. and

Assignment Agreement - The lease payments made to the Authority are assigned
to the Water Enterprise Fund to repay the amount of the financed working capital deficit.

The resolutions also authorize staff of the City and Authority, respectively, to take
necessary action in order to bring the financing to a successful conclusion. It is anticipated that
the financing will be accomplished by the end of the current fiscal year, or upon the adoption of
the 2016-2017 budget.

_0 -
£1211.00101\20027630.1



188K
BEST BEST & KRIEGER#

ATTORNEYS AT LAW

The resolutions and legal documents are scheduled to be presented to the City
Council and Financing Authority for approval at the June 28, 2016 meeting. Should the City
Council and the governing board of the Public Financing Authority wish to proceed with the
financing of the working capital deficit, the accompanying resolutions should be considered for
adoption. Someone from our office will attend the meeting should you have any questions

regarding any of the items presented to you.
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RESOLUTION NO. 2016-

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF CALEXICO, CALIFORNIA
AUTHORIZING EXECUTION AND DELIVERY OF A SITE LEASE, A LEASE
AGREEMENT, AND OTHER RELATED DOCUMENTS IN CONNECTION WITH
ENTERING INTO A LEASE OBLIGATION THROUGH -A LEASE FINANCING
ARRANGEMENT WITH THE CALEXICO PUBLIC FINANCING AUTHORITY AND
CERTAIN OTHER ACTIONS RELATING THERETO

WHEREAS, the City Council (the “City Council®).
“City”) hereby determines that it is in the best interests of the City
capital shortfall in the City’s General Fund (th‘efif"'l?yroject”), through -
arrangement (the «_ease Obligation”) with theﬁ;}CéIeXico Public Financin
«Authority”) and the Water Enterprise of the‘gity, (the “Pyurchaser’); and

City of Calexico (the
inance a working
ase financing
Authority (the

WHEREAS, the City, in order to accomplish the Project, wishes to enter into a
Site Lease and a Lease Agreement, each between the City and the Authority,
hereinafter more particularly described, and that certain.. other action be taken and
authorized, and that the Lease Payments thereunder will be assigned to the Purchaser

under an Assignment Agreement; and

[Need to add statement on City's yest ant Policy.]

WHEREAS, this City Council has de rmlned t tthe financing terms presented
to the City by the Purchaser are acceptable and that it is in the best interest of the City
that the financing terms pre's'egfged by the Purch'asgr%_be accepted; and

NOW. THEREFORE, BEIT RESOLVED THAT:

1.
the terms anc

The City hereby approves the Project subject to

|.of Financing: Documents. The City Council hereby approves
each of'r’ghgfo\lowing' uments in substantially the respective forms on file with the
City Clerk, together with s h additions thereto and changes therein as Special Counsel
shall deem necessary, d ble or appropriate, the execution of which by the Mayor,
City Manager or Einance Director shall be conclusive evidence of the approval of any
such additions and chan

(1)  the Site Lease;
(2) thelease Agreement; and
(3) the Assignment Agreement.

The Mayor, the City Manager, or the City Finance Director are hereby authorized
and directed to execute, and the City Clerk is hereby authorized and directed to attest
and affix the seal of the City to the final form of each of the foregoing documents and

1
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agreements for and in the name and on pehalf of the City. The City Council hereby |
authorizes the delivery and performance of each of the foregoingd documents and \
agreements.

3 ancing Terms; investment. The financing terms presented to the City

. Fin g ;
by the purchaser aré approved as follows: maximum pr'\no\pa\ amount of financing 18

- maximum interest rate with respect 10 tne;’lﬁnanc'\ng is o and
maximum term for the financing is years. FE

This City Council finds that the purchase of the ﬁn\ano'\ngiby;the Water Enterpris€
does not conflict with the City's investment policy for the Water Enterprise Fund and that

the City has taken measures to ensure that tne;;nvestment by the Water Enterprise
Fund will be repaid through the General Fund pudget and appropr'\at'\on process during
the next years. ,

4 Requisitions. The City Manager an ;’éng'\nanoe Director, or any one

of them, are hereby authorized and directed to ‘exe one or more requisitions

authorizing the payment of costs of issuing the Lease Gbﬂga’dons from the proceeds of
payment by the Authority under the Site Lease. =

5. Other Acts. The City M‘an'ager,:the City Finance Director and the other
officers and staff members of the City are hereby :authonzed and directed, jointly and
severally, to do any and to exeoute_and"de\'\‘ye_r”any and all documents, which
in consultation with Speo'\a\ ;_Counse\’ =’gh"ey may deem necessary of
advisable in order to he Pro]eo’r,,,: or otherwise to effectuate the purposes
of this Resolution, v such actions prev'\ousﬂ‘\y taken by such officers are hereby

ratified and confirme

sf{'Res,or\,dtﬁ'\;on shall take effect immediately upon its

6. Effective Date:
adoption. '

PASS,EpV,"‘APPRO\IED AND ADOPTED this day of 12016.

S

Joong S. Kim, Mayor

Attest

Deputy City Clerk

-
Approved as to Form:
2

09960.00000\28883479.2



-

State of California )
County of imperial
City of Calexico

09960 .00000\28883479 2
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ncil meeting held
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RESOLUTION NO. 2016-

RESOLUTION OF THE BOARD OF DIRECTORS OF THE CALEXICO PUBLIC
FINANCING AUTHORITY, AUTHORIZING EXECUTION AND DELIVERY OF A SITE
LEASE, A LEASE AGREEMENT, AND OTHER RELATED DOCUMENTS IN
CONNECTION WITH THE WORKING CAPITAL FINANCING THROUGH A LEASE
FINANCING ARRANGEMENT WITH THE CITY AND THE WATER ENTERPRISE
FUND OF THE CITY, AND CERTAIN OTHER ACTIONQ‘RELATING THERETO

WHEREAS, the Board of Directors (the “Board”) o‘fkthe Cél‘éii,’c;oy Public Financing
Authority (the “Authority”) hereby determines that it.is in the best interests of the City to
finance a working capital shortfall in the Gener

a lease financing arrangement (the “Le

 Fund-of the City (the “Project’), through
Obligation”) with the Calexico Public
Financing Authority (the “Authority”) and the x
“Purchaser”); and

ater-Enterprise of the’ City, (the

WHEREAS, the Authority, in order to accomplishth Project, wishes to enter into
a Site Lease and a Lease Agreement, each between the City and the Authority,
hereinafter more particularly described, and that certain ot er action be taken and
authorized and that the Lease Payments thereunder will be assigned to the Purchaser

under an Assignment Agreement; and

WHEREAS, this Board has determi“r:‘i‘e‘,(‘;i?“'that thefmancmg terms presented to the
Authority by the Purchaser are acceptable ‘and that it is in the best interest of the
Authority that the fin ncing terms presented by‘fthurchaser be accepted; and

NOW, THEREFORE, BE.IT RESOLVED THAT:

1. Approval of

,j;@ﬁé’ard hereby approves the financing of the
Project __srqtbjfefqt,tqthe terms and ¢ [

Approval of Financing D cuments. The Board hereby approves each of
the following documents in substantially the respective forms on file with the Secretary,
together with. such additions thereto and changes therein as Special Counsel shall
deem neces’s”a”tyi,:desirabl’e,,ffor appropriate, the execution of which by the Mayor, City
Manager or Finahfcﬂ:e_‘Direcfpjr" shall be conclusive evidence of the approval of any such
additions and changes: .

(1) thé?Slte Lease;
(2) thelease Agreement; and
(3) the Assignment Agreement.

The Mayor, the City Manager, or the City Finance Director are hereby authorized
and directed to execute, and the City Clerk is hereby authorized and directed to attest
and affix the seal of the City to the final form of each of the foregoing documents and

1
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agreements for and in the name and on behalf of the City. The City Council hereby
authorizes the delivery and performance of each of the foregoing documents and
agreements.

3. Financing Terms. The financing terms presented to the City by the
Purchaser are approved as follows: maximum principa amount of financing is
$ : maximum interest rate with respect to the financing is % and
maximum term for the financing is ___ years.

4. Requisitions. The City Manager and the Clty Fir;’an Director, or any one

re requisitions

of them, are hereby authorized and directed to execute one or
proceeds of

authorizing the payment of costs of issuing the Lease Obligations from
ity under the Site Lease.

payment by the Authorl

5. Other Acts. The City Manager, the City Finance Director and the other
officers and staff members of the City are here*by,}aruthcrized and directed, jointly and
severally, to do any and all things, to execute and deliver any and all documents, which
in consultation with the staff and Special Counsel they may deem necessary Or
advisable in order to consummaté-the Project, or otherwise to effectuate the purposes
of this Resolution, and any such actions. previously taken by such officers are hereby
ratified and confirmed. :

effect immediately upon its

6 Effective Date. This Resolution shall-
adoption.

PASSED, APPROVED AND ADOPTED this " dayof 12016

. . President

-

Attest: |

;Sécretary

Approved as to Form:

e
City Attorney

—_’_—_—_______—__—————"-')
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State of California )
County of Imperial )
City of Calexico )

I, . Secretary of the Calexico Public Financing Authority do hereby
certify the above Resolution No. 2016- was approved at a regular meeting held on
the day of . 20186, by the following ycﬁétg-wit:

AYES:
NOES:
ABSTAIN:
ABSENT:

09960.00000\28883482.2






TO BE RECORDED AND WHEN RECORDED
RETURN TO:

Best Best & Krieger LLP

3390 University Avenue, 5th Floor
Riverside, CA 92501

Attention: Kim Byrens, Esq.

THIS DOCUMENT IS EXEMPT FROM RECORDING FERS UNDER SECTION 27383 OF
THE CALIFORNIA GOVERNMENT CODE. -

ASSIGNMENT AGREEMENT

This ASSIGNMENT AGREEM

ated as of June ’,2016 (this “Assignment
Agreement”), is among the CALEXICO PL ' i i

: > FINANCING AUTHORITY, a joint exercise
of powers authority duly organized and existing unde he laws of the State of California (the
«Authority”), the WATER ENTERPRISE OF H,E‘CITY F-CALEXICO, and its successors
and assigns (in its capacity as assignee, the ¢ ssignee” or «pyrchaser”) and the CITY OF
CALEXICO (the “City?).”

er to providé'fmanciﬁigi—td fund & working capital shortfall in the City’s General
is leasing the real property more particularly described in Appendix A attached

is reference incorporated herein (the «[ eased Property”), to the Authority,
Facilities Lease dated as of June __, 2016 (the “Site Lease”), between
rity as lesseé, and recorded concurrently herewith, and the Authority
+ back to the City pursuant to a Lease Agreement dated as of June
en the Authority as lessor and the City as lessee, and recorded
 ithe Lease, the City is obligated to pay semiannual lease payments
uthority in consideration of such lease.

7. The Authority wishes to assign its rights under the Lease, including but not limited
to its right to receive and enforce the Lease Payments, to the Assignee for the purpose of
providing the funds required to fund a working capital deficit for the City’s General Fund.

AGREEMENT:

In consideration of the material covenants contained in this Assignment Agreement, the
parties hereto hereby formally covenant, agree and bind themselves as follows:

09960.00000\28883463.2



SECTION 1. Defined Terms. All capitalized terms not otherwise defined herein have the
respective meanings given those terms in the Lease.

SECTION 2. Assignment. The Authority hereby assigns to the Assignee all of the
Authority’s rights under the Lease (excepting only the Authority’s rights under Sections 5.11,
7.03 and 8.04 of the Lease) (the «“Assigned Rights”), including but not ljmited to:

(a) the right to receive and collect all of the Leagc;Payjments from the City
under the Lease, & £

(b) the right to receive and collect any proceeds of any insur‘anc;ev;maintained
thereunder with respect to the Lease Property, or any eminent-domain
award (or proceeds of sale under threat of eminent domain) paid with
respect to the Leased Property, and: t &

conferred on the Authority
i) to enforce payment of

(c) the right to exercise such rights and rem
under the Iease as may be necessary or conveniet
the Lease Payments and any amounts required to be applied to the
prepayment of the Lease Payments, or (i) otherwise rotect the interests
of the Assignee in the event of a default by the City under the Lease, which

rights and remedies may be eiieycii'sédlby the Assignee.

The assignment made under this Seéti,on}i 2 is absolute and irrevocable, and without
recourse to the Authority. . o

SECTION 3. Acceptance.

; The Authority ﬁérpb‘y acknowledges that the Purchase Price
has been paid by the Purchaser. ¥

(b) The Authority, for good and v luable consideration, the receipt of which is hereby
acknowledged, does hereby sell “assign and transfer to the Purchaser, irrevocably and absolutely,
without recourse, all-of its right, title and interest in and to the Lease Agreement, including,
without limitation, the right to receive the Lease Payments to be paid by the City under and
pursuant to the Lease Agreement; provided, however, that the Authority shall retain the rights
under the Lease Agreement to indemnification and payment for any costs and expenses. This
assignment is irrevocable and absolute and is immediately effective.

(c) Thek Aésigneq;ﬁé:reby accepts the assignments made herein for the purpose of
securing the payments due fgﬁder the Lease to, and the rights under the Lease of, the Authority.

SECTION 4. Consideration; Deposit of Funds. In consideration of the assignment to the
Assignee of the Lease Payments and certain other rights of the Authority under Section 2, the
Assignee hereby agrees to deposit the amount of § with the General Fund.

SECTION 5. Representations. (2) The Authority represents and warrants to the Assignee
that:

-
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(i) Enforceability of Assignment Agreement. The Authority has the power,
authority, and legal right to execute, deliver and perform this Assignment Agreement,
and this Assignment Agreement is a valid, binding, and enforceable obligation of the
Authority, except as such enforceability may be limited by bankruptcy, insolvency or
other laws affecting creditors’ rights generally and by the application of equitable
principles; and "

(ii) Marketable Title. Good and marketable title to-the rights assigned hereunder
has been duly vested in the Assignee free and clear of any liens, security interests,
encumbrances or other claims other than the rights of the City-under the Lease, and the
Authority has not assigned or transferred any of the rights assigned hereunder or any
interest in the rights assigned hereunder to any party other than the Assig

(iii) Neither the execution and de‘ﬁi}:@ry of this Assignment Agreem nt, nor the

fulfillment of or compliance with the terms and conditions hereof, nor the consummation
of the transactions contemplated hereby, conflicts with or results in a breach of the terms,
conditions or provisions of any restriction or any agreement or instrument to which the

Authority is now a party or by ‘Which the Authority is bound

rity acknowledges and agrees that the Purchaser is
i loan account and not as a fiduciary for the City
unicipal advisor or municipal securities

V the Lease Agreement, or this

(b) Each of the City and the"
acting and has acted solely as lender for its. ,
or the Authority and is not acting as a broker, dea
underwriter in connection with the execution, deliver,
Assignment Agreement or any documents relating thereto.

SECTION 6. Covenants. (a) Nonimpairment of Lease. The Authority agrees that it
(1) shall not have any right to amend, modify, compromise, release, terminate or permit
prepayment of the Lease, and (2) shall not take any action that may impair the payment of Lease
Payments or the validity or enforceability of the Lease.

- Lease Payments. Ifthe Authbrity receives any Lease Payments, then the
ity shall receive such payments in trust for the Assignee and shall immediately deliver the
- the form received, duly endorsed by the Authority for deposit by the

n Transfers. The Assignee shall not have the right to assign,

transfer or convey the Lease or any interest therein or portion thereof.

SECTION 8. Expenses. The fees and disbursements of Special Counsel, the fees and
disbursements of the financial advisor to the City or the Authority, fees of Assignee’s Counsel
and other miscellaneous expenses of the City or the Authority incurred in connection with the
offering and delivery of the Lease shall all be the obligation of the Authority. The Assignee shall
not have any responsibility for any expenses associated with the Lease, including, but not limited
to, the expenses identified above as the obligation of the Authority.

SECTION 9. Release and Indemnification. The City shall, to the extent permitted by law,
indemnify and save the Assignee, and its respective officers, agents, directors and employees,

3-
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harmless from and against all claims, losses, liabilities, costs, expenses and damages, including
legal fees and expenses, arising out of (a) the use, maintenance, condition or management or
operation of, or from any work or thing done on, the Leased Property by the City, including
injury or damages to any persons or property arising therefrom, (b) any breach or default on the
part of the City in the performance of any of its obligations under the Lease Agreement, or (c)
any act of negligence of the City or the Authority or of any of their-agents, contractors, servants,
employees or licensees with respect to the Leased Property. No: 1ndemmﬁcat1on is made under
this Section for willful misconduct or negligence by Assignee or its officers, agents, directors or

employees. The provisions of this Section shall continue in full force nd effect, notwithstanding
the termination of the Term of the Lease Agreement for any reason E

SECTION 10. Conditions to Assignee Performance, The Assignee heIeby enters into this
Assignment Agreement in reliance upon its own due dlhgence and the representations and
warranties of the City contained herein and the le resentations and warranties to be contained in
the documents and instruments to be delivered on the losing Date and upon the performance by
the City and the Authority of their respective obligations both on the Closing Date. Accordingly,
the obligations of the Assignee under this Assignment Agreement to purchase and to accept the
assignment of Lease hereunder shall be subject, at the option of he Assignee, to the accuracy in
all material respects of the replesentanons and warranties of the City. contained herein as of the
date hereof, to the accuracy in all material respects of the statements of the officers and other
officials of the City and the Authority made i in any certificate or document furnished pursuant to
the provisions of the Lease Agreement or hereof to the performance by the City and the
Authority of their respectwe obligations to be’ pelform ,',ffhereundm and under the Lease
Agreement, at or prior | Closing Date, and also shall be subject to such additional legal
opinions, certificates, s, instruments and other documents as counsel to the Assignee
or the Assignee ma request to evidence the truth and accuracy, as of the Closing
Date, of the 1epresenta d herein and the due performance or satisfaction by the City
at or prior to such time of" then to be performed and all conditions then to be
satisfied.

rrrrr terparts. This Assignment Agreement may be executed
in any numbe1 of counterparts each of which is an original and all together constitute one and
the same agreement. Sepérate counterparts of this Assignment Agreement may be separately
executed by’ the Assignee, the Authority and the City, both with the same force and effect as

though the same counte1part had been executed by the Assignee, the Authority and the City.

SECTION 12 andmg'Eﬂecf This Assignment Agreement inures to the benefit of and
binds the Authority and the Assignee, and their respective successors and assigns, subject,
however, to the limitations contained herein.

SECTION 13. Fees and Costs. The Authority agrees to pay, or cause the City to pay all
fees and costs relating to this Assignment Agreement, the Lease Agreement and any related
transactions including financial advisory fees, Bond Counsel fees, fees of the Assignee’s counsel
or any other fees and costs in connection with this transaction.

A
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SECTION 14. Governing Law. This Assignment Agreement is governed by the laws of
the State of California.

[Signatures on following page.]

-5-
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IN WITNESS WHEREOF, the parties have executed this Assignment Agreement by
their duly authorized officers as of the day and year first written above.

CALEXICO PUBLIC FINANCING

AUTHORITY

[Signature Page to Assignment Agreement]
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A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

STATE OF CALIFORNIA )

)
COUNTY OF )
On ,before me, .=

Public, personally appeared - | N
who proved to me on the basis of satisfactory evidence to be the péerson(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument

the person(s), or the entity upon behalfféf hich the person(s) acted; gyxe,guted the instrument.

>

+ the laws of the State of California that the

I certify under PENALTY OF PERJURY un
foregoing paragraph is true and correct.

WITNESS my hand and;of;ﬁqﬁigl, seal.

Signature (Seal)
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A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

STATE OF CALIFORNIA )
)
COUNTY OF ) %
On , before me, | , Notary

Public, personally appeared
who proved to me on the basis of satisfactory evidence to
subscribed to the within instrument and acknowledged to m
in his/her/their authorized capacity(ies), and that by his/her/th
the person(s), or the entity upon behalf ’c")f Which the person(s) acte

¢ person(s) whose name(s) is/are
hat he/she/they executed the same
ir signature(s) on the instrument
uted the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct. : ~

WITNESS my hand and offici 1 seal.

Signature (Seal)
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A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

STATE OF CALIFORNIA )
)
COUNTY OF )
On ,beforeme, .~ 3 ", Notary
Public, personally appeared L ) ,

who proved to me on the basis of satisfactory ev1dence to be. the pérson(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalfo ich the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY sunder- th 1 ws of the State of California that the
foregoing paragraph is true and correct. ‘

WITNESS my hand and official seal.

(Seal)

Signature
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APPENDIX A

DESCRIPTION OF THE LEASED PROPERTY

A-1
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LEASE AGREEMENT

by and befween

CALEXICO PUBLIC FINANCIN AUTHORITY
as Sublessor

CITY OF CALEXICO, CALIFORNIA,
as Sublessee

Dated as of June  , 2016
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LEASE AGREEMENT

THIS LEASE AGREEMENT (this “Lease Agreement”), dated as of June  , 2016, is
by and between the CALEXICO PUBLIC FINANCING AUTHORITY, a public agency
existing under the laws of the State of California, as lessor (the “Authority”), and the CITY OF
CALEXICO, a general law city and mum01pa1 law 001p01at10n duly organized and existing

(the “Site and Faeﬂlty Lease”) the City has leased those certain parcels of real:
in the City of Calexico, Imperial County, State of California, more paltlcularly described in
Exhibit A attached hereto and made a part heleof (the “Site”), and those certain 1mprovements
thereon, more particularly described in Exhibit B heteto (the “Facility” and, with“the Site, the
“Property”), to the Authority, all for the purpose of enabhng the City to fund a working capital
shortfall in the General Fund (the “Project”); and =

WHEREAS, the Authority pmposes to lease the Ploperty back to the City pursuant to this
Lease Agreement; and -

WHEREAS, in consideration of the: rlghtl'of ‘possession of, and the continued quiet use
and enjoyment of, the Property during each Rentale od-under this Lease, the City agrees to
make certain Lease Payments (as hereinafter defi; ”’ed) and

WHEREAS, the C1ty and the Authority have agreed to enter into this Lease Agreement
providing for Lease Payments Wlth an aggregate principal component in the amount of
$ for the ; purpose of 1mp1ement1ng the financing transactions described above.

WHEREAS, the City and the Authonty agtee to mutually cooperate now and hereafter, to
the exten ble, in order to sustaih. the intent of this Lease Agreement and the bargain of both
parties. L

AGREEMENT

or and in consideration of the premises and the covenants
hereto hereby formally covenant, agree and bind themselves as

NOW, THEREFORE
hereinafter contained; the p
follows:

ARTICLE I

DEFINITIONS; RULES OF INTERPRETATION

Section 1.01. Definitions. All terms defined in this Section 1.01 have the meanings
herein specified for all purposes of this Lease Agreement.

“Additional Payments” means the amounts specified as such in Section 4.03(b) of this
Lease Agreement.

09960.00000\28883578.2




(a) the existence, cleanup, and/or remedy of contamination on property;

(b) the protection of the environment from spilled, deposited, or otherwise
emplaced contamination;

(c) the control of hazardous wastes; or

(d) the wuse, generation, transport, treatment,

rerﬁoval, or recovery of
Hazardous Substances, including building materials. :

“Authority” means the Calexico Public Flnancmg Authonty

“Bond Counsel” means (a) Best Best & Krie er LLP or (b) any 0the1 attomey or ﬁrm of
attorneys of nationally recognized expertise with.
the interest on which is excludable from gross in

“Business Day” means a day other than a Saturday; Sunday or legal holiday, on which
banking institutions are not closed in the State.

“City” means the City of Cale'kieo, California, a municipal corporation and general law

city organized and existing under the laws x(")f the State

“City Representative” means the May01 the Clty Manager, the Finance Director, or the
designee of any such official, or any other person authotized by resolution delivered to the
Authority to act on behalf-of the City under or w1th respect to the Site and F acility Lease and this
Lease Agreement.

date this Lease Agreemen‘[ or a memorandum thereof is
Recorder of the County of Imperial.

“Closing Date”
recorded in the office of

“Contract” means any indenture, trust agleement contract, agreement (other than this
Lease Agleement) other contractual Test 'ctlon lease, mortgage or instrument.

“Evenz‘ of Defaulz‘”‘means any of the events of default as defined in Section 8.01.

“F aczlzty” means those‘z certain existing facilities more particularly described in Exhibit B
to the Site and Fa(;lhty Lease and in Exhibit B to this Lease Agreement.

“Federal Securzrzes “means any direct general non-callable obligations of the United
States of America (mcludmg obligations issued or held in book entry form on the books of the
Department of the Treasury of the United States of America), or obligations the timely payment
of principal of and interest on which are directly guaranteed by the United States of America.

“Fiscal Year” means each twelve-month period during the Term of this Lease Agreement
commencing on July 1 in any calendar year and ending on June 30 in the next succeeding
calendar year, or any other twelve-month period selected by the City as its fiscal year period.
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“Lease Agreement” means this Lease Agreement, dated as of June  , 2016, between
the Authority and the City.

“Lease Payment Date” means June 1 and December 1 in each year, commencing
, 2016, and continuing to and including the date on which the Lease
Payments are paid in full =

“Lease Payments” means all payments required to be pald 7 the City under Section 4.04,

including any prepayment thereof under Sections 9.02 or 9.03

“Net Proceeds” means any insurance or eminent domain award (including any proceeds
of sale to a governmental entity under threat of the exercise of eminent ain powers), paid
with respect to the Property, to the extent 1ema1n1ng after payment therefrom
incurred in the collection thereof.

“Permitted Encumbrances” means, as of any tlme (a) llens for general ad Valo1em taxes
and assessments, if any, not then delinquent, or which the Clty may permit to remain unpaid
under Article VI of this Lease Agreement; (b) the Site and Facility Lease and this Lease
Agreement; (c) any right or claim of any mechanic, laborer, materlalman supplier or vendor not
filed or perfected in the manner prescribed by law; (d) the except1ons disclosed in the title
insurance policy issued with respect ~Property as of the Closing Date; and (e) any
easements, rights of way, mineral rights, drllhng tights and other rights, reservations, covenants,
conditions or restrictions which exist of record and which the City certifies in writing will not
materially impair the use of the Property for its mtended purposés.

“Project” means the PrOJect as described in the 2004 Lease.

“Property means, collectwely, the Site and the Facility.

“Purchaser” means the Wate1 Enterpnse of the City of Calexico.

hat cert n real property more particularly described in Exhibit A to the

Site and Facility Leas Exhibit A to this Lease Agreement.

“Site and Facility:Lease” means the Site and Facility Lease, dated as of
2016, by and between the City, as lessor, and the Authority, as lessee, together with any duly
authorized and executed amendments thereto.

“State” means the State of California.

“Term of this Lease Agreement” or “Term” means the time during which this Lease
Agreement is in effect, as provided in Section 4.02.
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Section 1.02. Interpretation.

(a) Unless the context otherwise indicates, words expressed in the singular
include the plural and vice versa and the use of the neuter, masculine, or feminine gender
is for convenience only and include the neuter, masculine or feminine gender, as
appropriate.

(b)  Headings of articles and sections herein and the table of contents hereof
are solely for convenience of reference, do not constltute a part hereof and do not affect
the meaning, construction or effect hereof. !

(©) All references herein to “Articlés,” “Sections” and othet subdivisions are
to the corresponding Articles, Sections or subdffzisions of this Lease Agreement; the
words “herein,” “hereof,” “hereby,” “hereu ” and othe1 words of similar 1mp01“[ refer
to this Lease Agreement as a whole and t to a partlcular Article, Section or
subdivision hereof.

ARTICLE II

COVENANTS, REPRESENTATIONS AND WA ,

Section 2.01. Covenants, Representatmns and Warrantles of the City. The City
makes the following covenants, representatlons and wanantles to the Authority as of the date of
the execution and delivery of this Lease Agreement '

(2)

7 nization and Exzstence The City is a municipal corporation
and general-law city, dul organized and ex1stmg under and by virtue of the laws of the
State, has full legal right, ower and authority under the laws of the State to enter into the
Site and Facility Lease-and this Lease Agreement and to carry out and consummate all
transactions on its part contemplated” ereby and thereby, and by proper action the City
has duly authorized the executlon and delivery by the City of the Site and Facility Lease

‘ :and this Lease: Agreement

‘ (b) Due Executton "The representative of the City executing the Site and
Facﬂlty Lease and thls Lease Agreement has been fully authorized to execute the same by
a resolutlon duly adopted by the City Council of the City.

(c) Valzd Bmdmg and Enforceable Obligations. The Site and Facility Lease
and this Lease Agreement have been duly authorized, executed and delivered by the City
and constitute the legal, valid and binding agreements of the City enforceable against the
City in accordance with their respective terms.

(d)  No Conflicts. The execution and delivery of the Site and Facility Lease
and this Lease Agreement, the consummation of the transactions therein and herein
contemplated and the fulfillment of or compliance with the terms and conditions thereof
and hereof, do not and will not conflict with or constitute a violation or breach of or
default (with due notice or the passage of time or both) under any applicable law or
administrative rule or regulation, or any applicable court or administrative decree or
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order, or any indenture, mortgage, deed of trust, lease, contract or other agreement or
instrument to which the City is a party or by which it or its properties are otherwise
subject or bound, or result in the creation or imposition of any prohibited lien, charge or
encumbrance of any nature whatsoever upon any of the property or assets of the City,
which conflict, violation, breach, default, lien, charge or encumbrance would have
consequences that would materially and adversely affect-the consummation of the
transactions contemplated by the Site and Facility Leas thisLease Agreement or the
financial condition, assets, properties or operations of thi

(e) Consents and Approvals. No consent oOf. approv
of any indebtedness of the City or of the voters of the City, and 1
authorization, order or license of, or ﬁhng or. registration with, any governmental
authority is necessary in connection with. the exceution and delivery - f the Site and
Facility Lease and this Lease Agreement; or the consummation of any transaction therein
and herein contemplated, except as have been obtamed or made and as are in full force
and effect.

f any trustee or holder
onsent, permission,

63 Sufficient Funds. The City 1easonab1y beheves that sufficient funds can
be obtained to make all Lease-Payments and all other amounts required to be paid
pursuant to this Lease Agreeme = -

(g)  No Defaults. The City.has never non-appropriated or defaulted under any
of its payment or performance obligations or covenants,-either under any financing lease
of the same general nature as this Lease Ag1eement or “under any of its bonds, notes, or
other debt obhgatmns ,

() & Fee T itle. The City is the own n fee of title to the Property. No lien or
encumbrance on the Property materially i 1mpans the City’s use of the Property for the
purposes for which it is, or may leasonably be expected to be, held.

Use of the Property, Essenttallty During the term of this Lease
“Property will be gsc:d by the City only for the purpose of performing one

(G)  Flooding Risk. The Property is not located in a flood hazard area and has
never been subject material damage from flooding.

k) Value of Property. The value of the Property (real property replacement
cost) is not less than $

Section 2.02. Covenants, Representations and Warranties of the Authority. The
Authority makes the following covenants, representations and warranties to the City as of the
date of the execution and delivery of this Lease Agreement:
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(a) the Authority has been duly organized and is validly existing as a
corporation under the laws of the State of California with full corporate power to enter
into and undertake its duties and obligations hereunder and has sufficient knowledge and
experience in financial and business matters, including purchase and ownership of tax-
exempt municipal obligations, to be able to evaluate the econormc risks and merits of the
investment represented by the Lease;

(b)  the execution, delivery and performance of this Lease Agreement and the
Site and Facility Lease have been duly authorized by all necessary corporate actions on
the part of the Authority and do not require any further ¢ app1 ovals or consents

() the execution, delivery and petfo rmance of this Lease Agleement and the
Site and Facility Lease do not and will not result ir any breach of or constitute a default
under any indenture, mortgage, contract, agreement or instrument to which the ‘Authority
is a party by which it or its property is bound;

(d)  there is no pending or, to the know dge of the Authority, threatened
action or proceeding before any court or administratiy /e_agency which will materially
adversely affect the ability of the Authority to perform its bligations under this Lease
Agreement and the Site and Fa01hty Lease and 4

(e) the Authority will not mortgage or encumber the Ploperty or the Lease
Agreement or assign this Lease AgIeement or its: rights to receive Lease Payments
hereunder, except as expressly permitted he1 ein or in the Site and Facility Lease.

ARTICLE III

AND APPLICATION OF FUNDS

Section 3.01. Deposit of -and Apﬁliéaitﬂi?on of Funds. On the Closing Date, the
Authority shall cause the amount of § ’ to be used to fund the amount of the
General F und’s Workmg Capltal Shortf: "ll

ARTICLE IV
' LEASE OF PROPERTY; LEASE PAYMENTS
Section 4.01.‘ Subleaseof Property by the Authority Back to the City.

(a) The:"‘;Authority hereby subleases the Property to the City, and the City
hereby subleases the Property from the Authority, upon the terms and conditions set forth
in this Lease Agreement.

(b) The leasing of the Property by the City to the Authority pursuant to the
Site and Facility Lease shall not affect or result in a merger of the City’s subleasehold
estate pursuant to this Lease Agreement and its fee estate as lessor under the Site and
Facility Lease.
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Section 4.02. Term. The Term of this Lease Agreement commences on the day
of , 2016 and ends on , or the date on which all of the Lease
Payments have been paid in full. If on , the Lease Payments payable hereunder
shall have been abated at any time and for any reason and not otherwise paid from rental
interruption insurance or other sources, or the City shall have defaulted in its payment of Lease
Payments hereunder or any Event of Default has occurred and continues without cure by the
City, then the term of this Lease Agreement shall be extended foi' he actual period of abatement
or for so long as the default remains uncured, as necessary to accommodate the final payment of
all Lease Payments due hereunder, not to exceed 10 years. £The provisions of this Section 4.02
are subject to the provisions of Section 6.01 relating to the taking in eminent domain of the
Property or any portion thereof. 7 "

Section 4.03. Lease Payments.

(a) Obligation to Pay. Sub]ect to the prov131ons of Sections 6.01 and 6.03 and
the provisions of Article IX, the City agrees to- pay to ‘the-Authority, its successors and
assigns, the Lease Payments (denominated into components of principal and interest) in
the respective amounts spe01ﬁed in Exhibit C attached hereto (including any supplements
thereto) and by this reference incorporated herein, to be due and _payable in immediately
available funds on each of the r ive Lease Payment Dates specified in Exhibit C.
The Lease Payments payable in tal- Period with respect to the Property shall be
for the use of the Property during such R P ‘1od The interest components of the
Lease Payments have been calculated bas , est rate of % per annum, on
the basis of a 360-day year of twelve 30-day months. The City understands that the
Authority has ass1gned its nght to recewe the Lease Payments to the Purchaser and that
the Purchaser W111 send ani

(b) Addltzonal ‘Payments In addltlon to the Lease Payments set forth herein,
the City agrees to pay as Addmonal Payments all of the following: :

) all taxes and assessments of any nature whatsoever, including but
,'ted to excise taxes, ad valorem taxes, ad valorem and specific lien special
nts-and gross receipts taxes, if any, levied upon the Property or upon any
e-Authority therein or in this Lease Agreement; provided, however,
“atthe City’s expense and in its name, in good faith contest any such
ssments and, in the event of such contest, may permit such taxes
and assessments to remain unpaid during the period of such contest and appeal
therefrom unless the Authority shall notify the City that, in the opinion of Bond
Counsel, by nonpayment of any such items, the interest of the Authority in the
Property will be materially endangered or the Property, or any portion thereof,
will be subject to loss or forfeiture, in which event the City shall promptly pay
such taxes and assessments or provide the Authority with full security against any
loss which may result from nonpayment, in form satisfactory to the Authority;

(i)  insurance premiums, if any, on all insurance required under the
provisions of Article V hereof; and
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(ili)  any other reasonable fees, costs or expenses incurred by the
Authority in connection with the execution, performance or enforcement of this
Lease Agreement or any of the transactions contemplated hereby or related to the
Property, including, without limitation, any amounts which may become due;
provided, however, the City shall not be responsible for any costs incurred by the
Authority associated with any assignment of this Lease Agreement.

Amounts constituting Additional Payments payable hereundel shall be paid by the City
directly to the person or persons to whom such amounts shall. be payable The City shall pay all
such amounts when due or at such later time as such amounts may be pard without penalty or, in
any other case, within 30 days after notice in writing from the Authority to: the Crty stating the
amount of Additional Payments then due and payable-at d;the purpose thereof.

(©) Effect of Prepayment. |
under Sections 9.02 or 9.03, the City’s obl
cease and terminate. If the City prepays the |
under Section 9.03, the principal components of t
reduced on a pro rata basis; and the interest compone
will be reduced on a pro rata basrs

C1ty prepays all Lease Payments in full
er this Section will thereupon
ents in part but not in whole
aining Lease Payments will be
ach remaining Lease Payment

(d)  Rate on Overdue Payments If the City fails to make any of the payments
required in this Section 4.03, the payment in default will continue as an obligation of the
City until the amount in default has been fully pald and.the City agrees to pay the same
w1th interest thereon ﬁom the date of default to the' date of payment at the rate of 12%

"‘Qmet use and enjoyment of the Property during

each Rental Period. The parties hereto have agreed and determined that the total Lease

- Payments due during each Rent eriod are not in excess of the fair rental value of the

'Property during such Rental Periods. In making this determination, consideration has

been given to the estlmated fair market value of the Property, the estimated replacement

cost of the Property, the uses and purposes which may be served by the Property and the
benefits therefr om Whrch will accrue to the City and the general public.

63 Source of Payments; Budget and Appropriation. The Lease Payments
are payable ﬁom any source of legally available funds of the City, subject to the
provisions of Sections 6.01, 6.03 and 9.01. The City covenants to take such action as
may be necessary to include all Lease Payments in each of its annual budgets during the
Term of this Lease Agreement and to make the necessary annual appropriations for all
such Lease Payments. The covenants on the part of the City herein contained constitute
duties imposed by law and it is the duty of each and every public official of the City to
take such action and do such things as are required by law in the performance of the
official duty of such officials to enable the City to carry out and perform the covenants
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and agreements in this Lease Agreement agreed to be carried out and performed by the
City.

(g)  Allocation of Lease Payments. All Lease Payments received shall be
applied first to the interest components of the Lease Payments due hereunder, then to the
principal components of the Lease Payments due hereunder; but no such application of
any payments that are less than the total rental due and owing shall be deemed a waiver
of any default hereunder.

(h)  No Offsets. Notwithstanding any disput
City, the City shall make all Lease Payments when due without
kind and shall not withhold any Lease Payments pendrng the final
dispute.

_the Authority and the
ion or offset of any
lution of such

(1) Payments under this LeaSé Agreement.- The Authority hereby directs the
City, and the City hereby agrees, to pay to the Purchaser (or to its assignees as directed
pursuant to Section 7.04 hereof) all payments payaBle‘by the City under this Section 4.03
and all amounts payable by the Crty under Article IX.

Section 4.04. Quiet Enjoyme hroughout the Term of thls Lease Agreement, the
Authority will provide the City with quict.use and enjoyment of the Property and the City will
peaceably and quietly have and hold and enjoy the
from the Authority, except as expressly set forth inthis Lease Agreement. The Authority will, at
the request of the City and at the City’s cost, join in any 1egal action in which the City asserts its
right to such possession and enjoyment to the -extent the Authority may lawfully do so.
Notwithstanding the foregoing, the Authority has the ight to inspect the Property as provided in
Sections 5.12(c) and 7. 02 *f; ! |

operty, without suit, trouble or hindrance

Section 4.05. Tltle At all trmes during the Term of this Lease Agreement, the City shall
hold trtle to the Property, 1nclud1ng all addrtrons which comprise ﬁxtures repairs, replacements

, iyment in full of all Lease Payments allocable to the Property, or
upon the deposit by he City of security for such Lease Payments as provided in Section 9.01, all
right, title and interest of the:Authority in and to the Property shall be transferred to and Vested in
the City. The Authority agrees to take any and all steps and execute and record any and all
documents reasonably required by the City to consummate any such transfer.

Section 4.06. Release of Excess Property. The City may, at any time and from time to
time, release any portion of the Property (the “Released Property”) from this Lease Agreement,
with the prior written consent of the Authority, which consent shall be at the Authority’s sole
discretion, and upon satisfaction of all of the following requirements which are conditions
precedent to such release:
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(a) The City shall certify to the Authority that no Event of Default has
occurred and is continuing, and no event giving rise to an abatement of Lease Payments
under Section 6.03 has occurred or is continuing with respect to the Property to be
remaining following release of the Released Property;

(b) The City shall file with the Authority, and.cause to be recorded in the
office of the Imperial County Recorder, an amendment to. this Lease Agreement which
deletes the Released Property from the description of the Property,

(c) The City shall file with the Authonty a wmtten certificate of the City
stating the City’s determination that the estimated fair rental value; for each remaining
Rental Period and in the aggregate, of the- Property remaining after release of the
Released Property is at least equal to the remaining Lease Payments for each 1emam1ng
Rental Period and in the aggregate; and )

(]‘: d

(d) The City shall file with the Aut uch: other information, documents
and instruments as the Authority shall 1easonably request, including (if 1equested by the
Authority) evidence of the insurable value of the P1opeﬂy to be remaining following
release of the Released Property; indicating that such value is.in excess of the then unpaid
principal component of the Lease Payments and such endorsements to the title policy
delivered on the Closing Date. '

Upon the satisfaction of all such condmons p1ecedent the Term of this Lease Agreement
will thereupon end as to the Released Ploperty The Clty is not entitled to any reduction,
diminution, extension ot ‘othermodlﬁcatlon of the Lease Payments whatsoever as a result of such
release. _ ‘the City shall execute, deliver and cause to be recorded all
documents required to discharge this Lease Agreement of record against the Released Property.

Authonty, substltute other real p10pe1‘ ;;’(the “Subs’utute Property”) for the Property, or any
portlon thereof (the “Formel Property”), provided that the City satisfies all of the following
requirements Wthh are cond1t1ons precedent to such substitution:

(1) No Event of Default shall have occurred and be continuing and no event
giving rise’ “to an abatehlent of Lease Payments under Section 6.3 hereof shall have
occurred and be contmumg with respect to the Substitute Property;

(ii) The C1ty shall file with the Authority, and cause to be recorded in the
office of the Imperial County Recorder sufficient memorialization of, an amendment of
the Lease Agreement which adds to Exhibit B thereto a description of such Substitute
Property and deletes therefrom the description of such Former Property;

(iii)  The City shall certify in writing to the Authority that such Substitute
Property serves the municipal purposes of the City and constitutes property which the
City is permitted to lease under the Laws of the State of California, and has been

10
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determined to be essential to the proper, efficient and economic operation of the City and
to serve an essential governmental function of the City;

(iv) The Substitute Property shall not cause the City to violate any of its
covenants, representations and warranties made in this Lease Agreement;

(v) The City shall file with the Authority an appraisal or other written
documentation which establishes that the fair market va nd the fair rental value of the
Substitute Property are at least equal to the present value. of the remaining Lease
Payments in the aggregate and for each remaining Rental Perr'_ l, respectively, and that
the useful life of the Substitute Property at least equals the lesser of:(1) the useful life of
the Former Property; or (ii) the final Lease Payment Date of the Lease Payments
allocable thereto; and "

(vi) In the event of damage or destruetron of the Leased Property from
earthquake or other uninsured peril, the City shall substrtute under this Lease Agreement
other unencumbered real property of a value and useful life not less than the outstanding
principal component of the Lease Payments and the: remammg term of this Lease
Agreement. E ,

Upon the satisfaction of all such conditions precedent, the term of the Lease Agreement
shall thereupon end as to the Former Property and" thereupon commence as to the Substitute
Property, and all references to the Former Property shall apply with full force and effect to the
Substitute Property. The City shall not be entitled to any reduction, diminution, extension or
other modification of the Lease Payments Whatsoever as a result of such substitution. The
Authority and the C1ty shall execute, deliver and cause to be recorded all documents required to
discharge the Lease Agreement of record against the Former Property.

ARTICLE A\

,MAINTENANCE TAXES INSURANCE AND OTHER MATTERS

tion 5.01. Maintenance, Utﬂltles, Taxes and Assessments. Throughout the Term
nt, as part of the consideration for the rental of the Property, all
improvemen nance of the Property are the sole respons1b111ty of the City, and
the City will pay for or otherwrse arrange for the payment of all utility services supplied to the
Property, which may include, without limitation, janitor service, secutity, power, gas, telephone,

light, heating, water and ¢ ‘;ther utility services, and shall pay for or otherwise arrange for the
payment of the cost of thw pair and replacement of the Property resulting from ordinary wear
and tear or want of care on the part of the City or any assignee or sublessee thereof. In exchange
for the Lease Payments herein provided, the Authority agrees to provide only the Property, as
hereinbefore more specifically set forth. The City waives the benefits of subsections 1 and 2 of
Section 1932, Section 1933(4) and Sections 1941 and 1942 of the California Civil Code, but
such waiver does not limit any of the rights of the City under the terms of this Lease Agreement.

of this

The City will pay or cause to be paid all taxes and assessments of any type or nature, if
any, charged to the Authority or the City affecting the Property or the respective interests or

11
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estates therein; provided that with respect to special assessments or other governmental charges
that may lawfully be paid in installments over a period of years, the City is obligated to pay only
such installments as are required to be paid during the Term of this Lease Agreement as and
when the same become due.

The City may, at the City’s expense and in its name, in good faith contest any such taxes,
assessments, utility and other charges and, in the event of any such contest, may permit the taxes,
assessments or other charges so contested to remain unpaid durmg the period of such contest and
any appeal therefrom unless the Authority shall notify the C1ty ‘that, in its reasonable opinion, by
nonpayment of any such items the interest of the Authority in the P1operty will be materially
endangered or the Property or any part thereof will be subject to loss or for feiture, in which event
the City will promptly pay such taxes, assessments or char rges or provide the Authonty with full
security against any loss which may result from nonpayment, in form satisfactory to the
Authority. The City shall promptly notify the At {honty of: any tax, assessment, ut111ty or other
charge it elects to contest.

1as the right, at its own expense, to
or any portion thereof. All
ereafter comprise part of the
vvvvv sement.  Such additions,

modifications and improvements may not i in any way damage the P1operty, or cause the Property
to be used for purposes other than those authorized ‘under the provisions of state and federal law;
and the Property, upon completion of any add1t1ons modlﬁcatlons and improvements made
thereto undel thls Sectton must be of a value Wthh is not’ substant1ally less than the value

Section 5.02. Modification of Property. The C
make additions, modifications and improvements to the Prop
addmons modifications and 1mprovements to the Property will

ility Insurance. The City shall maintain or cause to be
maintained throughout the 1 of this Lease Agreement a standard comprehensive general
liability insurance policy or po. 'protecuon of the City, the Authority and their respective
members, officers, agents, employees and assigns. Said policy or policies shall provide for
1ndemn1ﬁcatlon of said parties against direct or contingent loss or liability for damages for bodily
and pe; onal injury, death or property damage occasioned by reason of the operation of the
Property. -Such policy or. policies must.provide coverage with limits of at least $1,000,000 per
occurrence, $3,000,000 in the ‘aggregate, for bodily injury and property damage coverage, and
excess liability umbrella covelage of at least $5,000,000, and in all events in form and amount
(including any deduct1bles) satlsfacto1y to the Authority. Such insurance may be maintained as
part of or in conjunction with any other insurance coverage carried by the City (including, with
Authority’s prior written consent a self insurance program), and may be maintained in whole or
in part in the form of the participation by the City in a joint powers authority or other program
providing pooled insurance. The City will apply the proceeds of such liability insurance toward
extinguishment or satisfaction of the liability with respect to which such proceeds have been
paid.

Section 5.03.

Section 5.04. Casualty Insurance. The City will procure and maintain, or cause to be
procured and maintained, throughout the Term of this Lease Agreement, casualty insurance
against loss or damage to all buildings situated on the Property and owned by the City, in an
amount at least equal to the greater of the replacement value of the insured buildings and the
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aggregate principal amount of the Lease Payments outstanding, with a lender’s loss payable
endorsement. Such insurance must, as nearly as practicable, cover loss or damage by all “special
form” perils. Such insurance shall be subject to a deductible of not to exceed $250,000. Such
insurance may be maintained as part of or in conjunction with any other insurance coverage
carried by the City (including, with the Purchaser’s prior written consent, a self insurance
program), and may be maintained in whole or in part in the form of the participation by the City
in a joint powers authority or other program providing pooled ins > The City will apply the
Net Proceeds of such insurance as provided in Section 6.02.

Section 5.05. Rental Interruption Insurance. The € rocure and maintain, or
cause to be procured and maintained, throughout the Term of this Lea Agreement, rental
interruption or use and occupancy insurance to covet loss, total or partial; of the use of the
Propel“cy and the improvements situated thereon as a result of any of the hazards”c’ vered in the
insurance required by Section 5.04, in an amount at 1east equal to the maximum Leas Payments
coming due and payable during any future 24 month perlod Such insurance may be maintained
as part of or in conjunc‘aon with any other insurance coverage ‘carried by the City, and may be
maintained in whole or in part in the form of the participation by the City in a joint powers
authority or other program providing pooled insurance; p10v1ded that such rental interruption
insurance shall not be self-insured by the City. The City will apply. the Net Proceeds of such

insurance towards the payment of the Lease Payments allocable to the ‘insured improvements as
the same become due and payable. -

Section 5.06. Worker’s Compensatlon I surance"’fIf requlred by applicable California
law, the City shall carry worker’s compensatlon"m urance covering all employees on, in, near or
about the Property and, upon request, shall furnish to the Authority certificates evidencing such
coverage thloughout the Term" of this Lease Agreement Such insurance may be maintained as
part of or in conjunction with any. other insurance coverage carried by the City (including a self
insurance program), and may:be maintained in whole or in part in the form of the participation
by the City in a joint powers authority or-other program providing pooled insurance.

Propeﬂy.

Section 5. 08.% nsurance Net Proceeds; Form of Policies. All insurance policies (or
riders) required by this 2 "t1cle V and provided by third party insurance carriers shall be taken out
and maintained with respon31ble insurance companies organized under the laws of one of the
states of the United States and qualified to do business in the State, and shall contain a provision
that the insurer shall not cancel or revise coverage thereunder without giving written notice to the
insured parties at least ten days before the cancellation or revision becomes effective. Each
insurance policy or rider required by Sections 5.03, 5.04 and 5.05 and provided by third party
insurance carriers shall name the City and the Authority as insured parties and the Authority as
loss payee and shall include a lender’s loss payable endorsement for the benefit of the Authority.
In the case of coverage pursuant to Section 5.03, the Authority shall be added as an additional
insured. Prior to the Closing Date, the City will deposit with the Authority policies (and riders
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and endorsements, if applicable) evidencing any such insurance procured by it, or a certificate or
certificates of the respective insurers stating that such insurance is in full force and effect.
Before the expiration of any such policy (or rider), the City will furnish to the Authority
evidence that the policy has been renewed or 1eplaced by another policy conforming to the
provisions of this Article V unless such insurance is no longer obtamable in which event the
City shall notify the Authority of such fact. o

Section 5.09. Installation of City’s Personal Propert e City may at any time and
from time to time, in its sole discretion and at its own expense install or permit to be installed
other items of equipment or other personal property in or upon the Ploperty All such items shall
remain the sole property of the City, in which the Authorlty has no interest, and may be modified
or removed by the City at any time. The City must repair and restore any and all ‘damage to the
Property resulting from the installation, modification or removal of any such items:. Nothing in
this Lease Agreement prevents the City from purchasing or leasing items to be 1nstalled under
this Section under a lease or conditional sale agreement, or subject to a vendor’s lien or security
agreement, as security for the unpaid portion of the purchase price thereof, provided that no such
lien or security interest may attach to any part of the Propert

Section 5.10. Liens. The Clty will not, directly or indirectly, create, incur, assume or
suffer to exist any mortgage, pledge, lien, char ge, encumbrance or claimr on or with respect to the
PlOpel'ty, other than as herein contemplatedl and.except for such ‘éncumbrances as the City
certifies in writing to the Authority do not materlally and adversely affect the leasehold estate in
the Property hereunder and for which the Authouty provides-its prior written approval, which
approval shall be at Authority’s sole discretion. “Except as exp1essly provided in this Article V,
the City will promptly, at ifs-own expense, take such action as may be necessary to duly
discharge or remove any such mortgage, pledge, lien,; ‘charge, encumbrance or claim, for which it
is responsible, if the same shall ar' e at any time. The City will reimburse the Authority for any
expense incurred by it in “order ischarge or remove any such mortgage, pledge, lien, charge,
encumbrance or claim. : '

Section 5.11.- Advances. the City fails to perform any of its obligations under this
Article V, the Authorlty may take such action as may be necessary to cure such failure, including
the ‘advaneement of money, and the City shall be obligated to repay all such advances as
additional rental hereunder; Wlth interest at the rate set forth in Section 4.03(c).

Sectlon 5 12 Envn'onmental Covenants.

(a) Comphance with Laws; No Hazardous Substances. The City will
comply with all Apphcable Environmental Laws with respect to the Property and will not
use, store, generate, treat, transport, or dispose of any Hazardous Substance thereon or in
a manner that would cause any Hazardous Substance to later flow, migrate, leak, leach, or
otherwise come to rest on or in the Property.

(b)  Notification of Authority. The City will transmit copies of all notices,
orders, or statements received from any governmental entity concerning violations or
asserted violations of Applicable Environmental Laws with respect to the Property and
any operations conducted thereon or any conditions existing thereon to the Authority, and
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the City will notify the Authority in writing immediately of any release, discharge, spill,
or deposit of any Hazardous Substance that has occurred or is occurring that in any way
affects or threatens to affect the Property, or the people, structures, or other property
thereon, provided that no such notification shall create any liability or obligation on the
part of the Authority.

(¢)  Access for Inspection. The City will permi
any experts designated by the Authority to have full access to the Property during
reasonable business hours for purposes of such independent investigation of compliance
with all Applicable Environmental Laws, provided that the Auth rity has no obligation to
do so, or any liability for any failure to do so, or any hablhty should it-do so.

>-Authority, its agents, or

ARTICLEVI

EMINENT DOMAIN; USE OF NET PROCEEDS

Section 6.01. Eminent Domain. If all of the Property shall be taken permanently under
the power of eminent domain or sold to a governmental entity threatening to exercise the power
of eminent domain, the Term of this Lease Agreement shall cease as of the day possession shall
be so taken. If less than all of the Property shall be taken permanently, or if all of the Property or
any part thereof shall be taken temporarily under-the power of eminent domain, (a) this Lease
Agreement shall continue in full force and effect and shall not be terminated by virtue of such
taking and the parties waive the benefit of anj?rla thecentrary, and (b) there shall be a partial
abatement of Lease Payments in an amount equal‘ to the application of the Net Proceeds of any
eminent domain award to the _prepayment of the Lease Payments hereunder, in an amount to be
agreed upon by the Clty and the Authonty such that the resulting Lease Payments represent fair
consideration for the use and occup‘ancy of the remaining usable portion of the Property.

Section 6.02. Apphcatmn of Net Proceeds

(a) - From Insurance Award

~ Any Net Proceeds of insurance against damage to or destruction of
© . any part of the Property collected by the City in the event of any such damage or
h V—-L’destructlon . ll be depos1ted by the City promptly upon receipt thereof i in a

determine and notify the Authority in writing of its determination either (A) that
the replacement, repair, restoration, modification or improvement of the Property
1s not economically feasible or in the best interest of the City and the Net
Proceeds, together with other moneys available therefor, are sufficient to cause
the prepayment of the principal components of all unpaid Lease Payments
pursuant to Section 9.03 hereof, or (B) that all or a portion of such Net Proceeds
are to be applied to the prompt replacement, repair, restoration, modification or
improvement of the damaged or destroyed portions of the Property and the fair
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rental value of the Property following such repair, restoration, replacement,
modification or improvement will at least equal the unpaid principal component
of the Lease Payments.

(iii)  Inthe event the City’s determination is as set forth in clause (A) of
subparagraph (ii) above, such Net Proceeds shall be promptly applied to the
prepayment of Lease Payments and other amounts. pursuant to Section 9.03 of this
Lease Agreement provided, however, that in the event of damage or destruction
of the Property in full, such Net Proceeds may be so- applied only if sufficient,
together with other moneys available therefor, to cause the prepayment of the
principal components of all unpaid Lease Payments, all accrued and unpaid
interest, Prepayment Premiums descr'bed in Section 9.02, and all other costs
related to such prepayments pursuant to Section 9.03 of this Lease Ag1eement and
otherwise such Net Proceeds shal applied. | to the prompt replacement, repair,
restoration, modification or improve e Property; p1ov1ded further,
however, that in the event of damage or suction- of the Property in part, such
Net Proceeds may be applied to the prepayment of Lease Payments only if the
resulting Lease Payments following such p _payment from Net Proceeds
represent fair consideration for the remaining pottions of the Property and
otherwise such Net Ploceeds shall be applied to the p }npt replacement, repair,
restoration, modification or 1mprovement of the Property, evidenced by a
certificate signed by a City Representatlve

_In the event the Clty s determmauon is as set forth in clause (B) of
subparaglaph%g(n) above such Net Proceeds shall be applied to the prompt

: ', restoration, modlﬁcatlon or improvement of the damaged or
of the Property by ! the City, and until the Property has been
ondition, the City shall not place any lien or encumbrance on
‘ r to-this Lease Agreement without the prior written
, at its sole discretion.

. ;,eonsent of the Auth

, (b) From Eminent Dotitain Award. If all ot any part of the Property shall be
taken by eminent domam proceedmgs (or sold to a government threatening to exercise
the power of eminent ‘domain) the Net Proceeds therefrom shall be deposited by the City
in the Insurance and Condemnauon Fund and shall be applied and disbursed as follows:

) If the City has given written notice to the Authority of its
determination that (A) such eminent domain proceedings have not materially
affected the operation of the Property or the ability of the City to meet any of its
obligations with respect to the Property under this Lease Agreement, and (B) such
proceeds are not needed for repair or rehabilitation of the Property, the City shall
so certify to the Authority and the Authority, and the City shall credit such
proceeds towards the prepayment of the Lease Payments pursuant to Section 9.03
of this Lease Agreement.

(i)  If the City has given written notice to the Authority and the
Authority of its determination that (A) such eminent domain proceedings have not
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materially affected the operation of the Property or the ability of the City to meet
any of its obligations with respect to the Property under this Lease Agreement,
and (B) such proceeds are needed for repair, rehabilitation or replacement of the
Property, the City shall so certify to the Authority, and the City shall apply such
amounts for such repair or rehabilitation.

(iii)  If (A) less than all of the Property shall*have been taken in such
eminent domain proceedings or sold to a government threatening the use of
eminent domain powers, and if the City has g itten notice to the Authority
of its determination that such eminent domain proceedings have materially
affected the operation of the Property or the ability of the City to meet any of its

Clty shall credit such proceeds towalds the prepayment of the L
pursuant to Section 9.03 of this Lease Agreement

(iv)  In making any detenmna’non unde1 thrs Section 6.02(b), the City
may, but shall not be required to, obtain at its expense, the report of an
independent engineer or other independent professmnal consultant, a copy of
which shall be filed with 1 hority. Any such determmatlon by the City shall
be final.

(¢ From Title Insurance.
shall be deposited by the City in the Insurance and Condemnation Fund and credited
towards the prepayment of Lease Payments requned to be paid pursuant to Section 9.03
of this Lease Agreement e

Section 6. 03 Abatement of Lease Payments in the Event of Damage or Destruction.
Lease Payments shall be abated- dunng any penod in which, by reason of damage or destruction,
there is substantial interference with the use and occupancy by the City of the Property or any
portron thereof to the extent to be agreed upon by the Clty and the Authority. The parties agree

damaged or destro ed, based upon an appropriate method of valuation, in which event the Lease
Payments shall be abated such"that they represent said fair rental value. Such abatement shall
continue for the peri cornmencrng with such damage or destruction and ending with the
substantial completion of the work of repair or reconstruction as evidenced by a Certificate of a
City Representative to the Authority. In the event of any such damage or destruction, this Lease
Agreement shall continue in full force and effect and the City waives any right to terminate this
Lease Agreement by virtue of any such damage and destruction. Notwithstanding the foregoing,
there shall be no abatement of Lease Payments under this Section 6.03 to the extent that (a) the
proceeds of rental interruption insurance or (b) amounts in the Insurance and Condemnation
Fund are available to pay Lease Payments which would otherwise be abated under this Section
6.03, it being hereby declared that such proceeds and amounts constitute special funds for the
payment of the Lease Payments.
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ARTICLE VII

OTHER COVENANTS OF THE CITY

Section 7.01. Disclaimer of Warranties. THE AUTHORITY MAKES NO
AGREEMENT, WARRANTY OR REPRESENTATION, EITHER EXPRESS OR IMPLIED,
AS TO THE VALUE, DESIGN, CONDITION, MERCHANTABILITY OR FITNESS FOR
ANY PARTICULAR PURPOSE OR FITNESS FOR THE USE CONTEMPLATED BY THE
CITY OF THE PROPERTY OR ANY PORTION .THEREOF, OR ANY OTHER
REPRESENTATION OR WARRANTY WITH RESPECT TO THE PROPERTY OR ANY
PORTION THEREOF. THE CITY ACKNOWLEDGES THAT THE CITY LEASES THE
PROPERTY AS-IS, IT BEING AGREED THAT ALL OF THE AFOREMENTIONED RISKS
ARE TO BE BORNE BY THE CITY In no event is the Authonty hable for 1n01denta1 1nd1rect

the existence, furnishing, functmmng or use of the Property by ‘:‘the Clty

Section 7.02. Access to the Property; Grant and Conveyance of Right of Entry. The
City agrees that the Authority, and the Authority’s successors-or assigns, has the right at all
reasonable times, following at least 48 hours written notice p10v1d d to_the City, to enter upon
and to examine and inspect (to the extent permltted by law and public policy) the Property or any
part thereof. The City further agrees that the Authority, and the Authority’s successors or
assigns shall have such rights of access to the Property .or any component thereof, following at
least 48 hours written notice provided to the City, as may be reasonably necessary to cause the
proper maintenance of the Property if the City fails to perform its obligations hereunder. Neither
the Authority nor any of its ~aSs' ns has any obhgatlon to cause such proper maintenance.

The City further grants, oo‘ eys and conﬁrms;to the Authority, for the use, benefit and
enjoyment of the Authority, essors in interest to the Property, including the Authority,
and its sublessees, and their respective employees, invitees, agents, independent contractors,
patrons, customers, guests and members of the public visiting the Property, a right of entry which
shall be 1rrevocab1e for the Term of this Lease Agreement over, across and under the property of
the Clty adj acent to the: ‘Propetty to and from the Property for the purpose of: (a) ingress, egress,
passage or.access to and from the Property by pedestrian or vehicular traffic; (b) installation,
maintenance and replacement of utility wires, cables, conduits and pipes; and (c) other purposes
and uses necessary or desnable for access to and from and for operation and maintenance of the

Property. - |

Section 7.03. Release and Indemnification Covenants. To the extent permitted by
law, the City hereby indemnifies the Authority, and its directors, officers, agents, employees,
successors and assigns against all claims, losses and damages, including legal fees and expenses,
arising out of (a) the use, maintenance, condition or management of, or from any work or thing
done on the Property by the City or the City’s employees, agents, contractors, invitees or
licensees, (b) any breach or default on the part of the City in the performance of any of its
obligations under this Lease Agreement, (¢) any negligence or willful misconduct of the City or
of any of its agents, contractors, servants, employees or licensees with respect to the Property,
(d) any intentional misconduct or negligence of any sublessee of the City with respect to the
Propetty, (¢) the acquisition, construction, improvement and equipping of the Property, (f) the

18
09960.00000\28883578.2




clean-up of any Hazardous Substances or toxic wastes from the Property, or (g) any claim
alleging violation of any Applicable Environmental Laws, or the authorization of payment of the
costs thereof. No indemnification is made under this Section 7.03 or elsewhere in this Lease
Agreement for willful misconduct or gross negligence under this Lease Agreement by the
Authority, or its respective officers, agents employees, successors or assigns. The
indemnification hereunder shall continue in full force and effect notwithstanding the full
payment of all obligations under this Lease Agreement or the términation of the Term of this
Lease Agreement for any reason. The City and the Authority ree to promp‘dy give notlce
to each other and the Authority of any claim or liability hete £
learning thereof, =

the Authority has ﬁled with the City at least five Busmess Days’ prior written notic hereof and
an executed copy of a letter addressed to the City and the Authonty substantially in the form of
the letter delivered by the Authority on the Closing Date attached ‘hereto as Exhibit D. The City
shall pay all Lease Payments hereunder to the Authority, as_per1ded in Section 4.03(h) hereof,
or under the written direction of the assignee named in the most:recent assignment or notice of
assignment filed with the City. Duringthe Term of this Lease Agreement the City will keep a
complete and accurate record of all such of assignment. -

Section 7.05. Assignment Agreement and Subleasing by the City. This Lease
Agreement may not be assigned, mortgaged, pledged or tra isferred by the City. The City may
sublease the Propetty, or any portion thereof, with the prior written consent of the Authority, at
the Authority’s sole dlscretlon subJ ect to all of the foﬂowmg conditions:

(a) 7 ThlS Lease Agreement and the obhgatron of the City to make Lease
Payments hereunder- shall remain obligations of the City, and any sublease shall be
subject and subordinate to thrs Lease Agreement

Counsel statmg such sublease does not cause the interest components of the Lease
Payments to become includable in gross income for purposes of federal income taxation
or to become subjéct to personal income taxation by the State.

(e) Any such sublease shall be subject and subordinate in all respects to the
Site and Facility Lease and this Lease Agreement.

Notwithstanding the foregoing, in connection with any sublease entered into for financing
purposes, the principal component of the then remaining Lease Payments plus the principal
component of the sublease payments shall not exceed the fair market value of the Property.
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Section 7.06. Amendment of Lease Agreement. This Lease Agreement may be
amended in writing by the parties hereto.

Section 7.07. Records and Accounts. The City covenants and agrees that it shall keep
proper books of record and accounts of its operations, in which complete and correct entries shall
be made of all transactions relating to the City. Said books and records shall at all reasonable
times be subject to the inspection of the Authority upon 72 hours prror ‘notice.

Section 7.08. Observance of Laws and Regulations. The Crty will well and truly keep,
observe and perform or cause to be kept, observed and perfonned all valid. and lawful obligations
or regulations now or hereafter imposed on it by contract, or prescribed by any law of the United
States, or of the State, or by any officer, board or cominission having jurisdiction or control, as a
condition of the continued enjoyment of any and every right, privilege or franchise now owned
or hereafter acquired and enjoyed by the City, ding the City’s right to exist and carry on
business as a municipal corporation, to the end that s nghts pr1vrleges and franchises shall be
maintained and preserved, and shall not become abandoned, forfeited or in any manner impaired.

ARTICLE VIII

EVENTS OF DEFAULT AND REMEDI

Section 8.01. Events of Default Defined Any one or more of the following events
constitutes an Event of Default hereunder: , o

agreement on its pa

the precedmg clause (a) <

unreasonably Wlthhold then consent to an extension of such trme (for a period not to
exceed 60 days) if corrective action is instituted by the City within such 30-day period
and drhgently pursued untrl the default is corrected.

(c) The ﬁhng by the City of a voluntary petition in bankruptcy, or failure by
the City promptly: to 1ift any execution, garnishment or attachment, or adjudication of the
Cityasa bankrupt or assignment by the City for the benefit of creditors, or the entry by
the City into an agreement of composition with creditors, or the approval by a court of
competent jurisdiction of a petition applicable to the City in any proceedings instituted
under the provisions of the Federal Bankruptcy Code, as amended, or under any similar
federal or State act now existing or which may hereafter be enacted.

(d) Any statement, representation or warranty made by the City in or pursuant
to this Lease Agreement or its execution, delivery or performance shall have been false,
incorrect, misleading or breached in any material respect on the date when made.
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(e) Any default occurs under any other agreement for borrowing money, lease
financing of property or otherwise receiving credit under which the City is an obligor, if
such default (i) arises under any other agreement for borrowing money, lease financing of
property or provision of credit provided by the Authority or any affiliate of the Authority,
or (i) arises under any obligation under which there is outstanding, owing or committed
an aggregated amount in excess of $2,000,000.

® Any default by the City to observe any.

venant, cond1t10n or agreement
on its part to be observed or performed under the Site: :

(g)  Any court of competent jurisdiction shall find or rule that the Site and
Facility Lease or this Lease Agreement is not Vahd or b1nd1ng against t

(h)  Any Material Adverse Effgct shall exist.

Section 8.02. Remedies on Default. WheneVerﬁ any E,V‘ent_of Default has happened and
is continuing, the Authority may exercise any and all remedies available under law or granted
under this Lease Agreement; provided, however, that notwithstanding anything herein to the
contrary, there shall be no right under any circumstances to accelerate the Lease Payments or
otherwise declare any Lease Payments not-then in default to be 1mmed1ately due and payable.
Each and every covenant hereof to be kept performed by the City is expressly made a
condition and upon the breach thereof the Authority-may exercise any and all rights granted
hereunder; provided, that no termination of thi ase Agreement shall be effected either by
operation of law or acts of the parties hereto, except only in the manner herein expressly

3:

p10V1ded Upon the occunence and during the contmuance of any Event of Default, the

(a) Enforcement of Payments Wzthout Termination. 1If the Authority does
not elect to terminate this Lease: “Agreement in the manner hereinafter provided for in
subpalagraph (b) hereof; the City agrees to and shall remain liable for the payment of all
as ts and the performance of all conditions herein contained and shall
e Authority for any,dc:ﬁmency arising out of the re-leasing of the Property,

r the payment of Lease Payments hereunder, notwithstanding
y by the Authority or any suit in unlawful detainer, or otherwise,

possession of the Property or the exercise of any other remedy by the Authority. The
City hereby irrevocably appoints the Authority as the agent and attorney-in-fact of the
City to enter upon and re-lease the Property upon the occurrence and continuation of an
Event of Default and to remove all personal property whatsoever situated upon the
Property, to place such property in storage or other suitable place in Imperial County for
the account of and at the expense of the City, and the City hereby exempts and agrees to
save harmless the Authority from any costs, loss or damage whatsoever arising or
occasioned by any such entry upon and re-leasing of the Property and the removal and
storage of such property by the Authority or its duly authorized agents in accordance with

21
09960.00000\28883578.2




the provisions herein contained. The City agrees that the terms of this Lease Agreement
constitute full and sufficient notice of the right of the Authority to re-lease the Property in
the event of such re-entry without effecting a surrender of this Lease Agreement, and
further agrees that no acts of the Authority in effecting such re-leasing shall constitute a
surrender or termination of this Lease Agreement irrespective of the term for which such
re-leasing is made or the terms and conditions of such re-leasing, or otherwise, but that,
on the contrary, in the event of such default by the City the right. to terminate this Lease
Agreement shall vest in the Authority to be effected i in the sole and exclusive manner
hereinafter prov1ded for in subparagraph (b) hereof: The Clty agrees to surrender and
quit possession of the Property upon demand of the Authonty for the purpose of enabling
the Property to be re-let under this paragraph. Any rental obtained by the Authority in
excess of the sum of Lease Payments plus costs and expenses incurred by the Authorlty
for its services in re-leasing the Property shall be pa1d to the City. =

nt 0:?‘ efault occurs and is contlnumg
hereunder, the Authority at its option may terminate this Lease Agreement and re-lease
all or any portion of the Property, subject to the Site and Facility Lease. If the Authority
terminates this Lease Agreement at its option and in the manner hereinafter provided due
to a default by the City (and nhotwithstanding any re- el -upon the Property by the
Authority in any manner whatsoever or the re-leasing of the Property), the C1ty
nevertheless agrees to pay to the Authonty all costs, loss or damages howsoever arising
or occurring payable at the same time and in the same manner as is herein provided in the
case of payment of Lease Payments and. Addltlonal Payments Any surplus received by
the Authority fr h re-leasing shall be,‘ applied by the Authority to Lease Payments
due under this reement. Neither ridtice to pay rent or to deliver up possession of

(b) Termination of Lease. If an I

notice to the Clty of the election on thé part of the Authority to terminate this Lease
‘:Agleement The City covenants-and agrees that no surrender of the Property, or of the

- remainder of the Term hereof or any termination of this Lease Agreement shall be valid
in any manner or for.any purpose whatsoever unless stated or accepted by the Authority
by such Wntten notice.

(c ) - Proceedings at Law or In Equity. If an Event of Default occurs and
continues hereunde the Authority may take whatever action at law or in equity may
appear necessary ot desirable to collect the amounts then due and thereafter to become
due hereunder or to enforce any other of its rights hereunder.

(d)  Remedies under the Site and Facility Lease. If an Event of Default
occurs and continues hereunder, the Authority may exercise its rights under the Site and
Facility Lease.

Section 8.03. No Remedy Exclusive. No remedy herein conferred upon or reserved to
the Authority is intended to be exclusive and every such remedy shall be cumulative and shall be
in addition to every other remedy given under this Lease Agreement or now or hereafter existing
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at law or in equity. No delay or omission to exercise any right or power accruing upon the
occurrence of any Event of Default shall impair any such right or power or shall be construed to
be a waiver thereof, but any such right and power may be exercised from time to time and as
often as may be deemed expedient. In order to entitle the Authority to exercise any remedy
reserved to it in this Article VIII it shall not be necessary to glve any notice, other than such
notice as may be required in this Article VIII or by law. ‘.

Section 8.04. Agreement to Pay Attorneys’ Fees a penses. If either party to this
Lease Agreement defaults under any of the provisions hereof and the nondefaulting party should
employ attorneys (including in-house legal counsel) or incur other expe“ses for the collection of
moneys or the enforcement or performance or observance of any obligation or agreement on the
part of the defaulting party herein contained, the defaultmg party agrees that it will on demand
therefor pay to the nondefaulting party the reasonable fees of such attorneys (mcludmg;allocable
costs and expenses of in-house legal counsel, if, any) and such other expenses so 1ncurred by the

nondefaulting party.

One Walver If any agreement
contained in this Lease Agreement is breached by either party and thereafter waived by the other
party, such waiver is limited to the partlcular breach so waived and wﬂl not be deemed to waive
any other breach hereunder. =

Section 8.05. No Additional Waiver Implied by

Section 8.06. Judicial Reference.

(a) Judlclal Reference. The :

iuthonty aﬁdﬁithe City hereby agree: (i) each

dealings between the Clty and the Authonty related to the subject matter of this Lease
Agreement, the Site and Fac1hty Lease or any related transactions, and/or the relationship
that is bemg established: between the C1ty ,and the Authonty (hereinafter, a “Clalm”) shall

to any Clalm and every Claim shall be heard by a single Refe1ee
shall then try all issues (including any and all questions of law
ating thereto), and issue findings of fact and conclusions of law

Referee shall have the power to issue all legal and equitable relief appropriate under the
circumstances before the Referee; (iii) the Authority and the City shall promptly and
diligently cooperate with one another, as applicable, and the Referee, and shall perform
such acts as may be necessary to obtain prompt and expeditious resolution of all Claims
in accordance with the terms of this Section 8.7; (iv) either the Authority or the City, as
applicable, may file the Referee’s findings, conclusions and statement with the clerk or
judge of any appropriate court, file a motion to confirm the Referee’s report and have
judgment entered thereon. If the report is deemed incomplete by such court, the Referee
may be required to complete the report and resubmit it; (v) the Authority and the City, as
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applicable, will each have such rights to assert such objections as are set forth in
Section 638 et seq. of the California Code of Civil Procedure; and (vi) all proceedings
shall be closed to the public and confidential, and all records relating to the Reference
shall be permanently sealed when the order thereon becomes final.

(b) Selection of Referee; Powers. The parties to the Reference proceeding
shall select a single neutral referee (the “Referee”), who shall be a retired judge or justice
of the courts of the State of California, or a federal court judge, in each case, with at least
ten (10) years of judicial experience in civil matters.” The Referee shall be appointed in
accordance with Section 638 of the California Code of Civil P1ocedu1e (or pursuant to
comparable provisions of federal law if the dispute falls “within the excluswe jurisdiction
of the federal courts). If within ten (10) days after the request or:motion for the
Reference, the parties to the Reference proce" ing cannot agree upon a Reféree,-then any
party to such proceeding may request or move that the Referee be appomted by the
Presiding Judge of the Imperial County Su ior Court or of the U.S. District Court for
the Southern District of California. The Referee etermine all issues relating to the
applicability, interpretation, legality and enforceability of this Section 8.7.

(¢)  Provisional Remedies and Self Help. No provision of this Section 8.7
shall limit the right of either the Authority or the City, as the- se may be, to (i) exercise
such self-help remedies as might. otherw1se be available under applicable law, or
(ii) ) obtain or oppose provisional ot ancﬂlary remedies, including without limitation
injunctive relief, writs of possession, the appomtment of a receiver, and/or additional or
supplementary remedles from a court of competent _]U.I‘lSdlCthIl before, after, or during
the pendency any Reference. The exercise of, or opposition to, any such remedy does
not waive the ght of th uthority or the City to the Reference pursuant to this Section
8.7(c). ' b

_Promptly following the selection of the Referee, the
parties to such Referenc oceedmg 'shall each advance equal portions of the estimated
fees and costs of the Referee, the statement of decision issued by the Referee, the

"Referee shall award costs, includin ‘reasonable attorneys® fees, to the prevailing party, if

"~ any, and may ordel the Referee’s fees to be paid or shared by the parties to such
Reference pr oceedmg in such manner as the Referee deems just.

(d) Costs ¢

’

ARTICLE IX
" PREPAYMENT OF LEASE PAYMENTS

Section 9.01. Security Deposit. Notwithstanding any other provision of this Lease
Agreement, the City may on any date secure the payment of the Lease Payments in whole or in
part by depositing with the Authority or a fiduciary reasonably satisfactory to the Authority, in
trust, an amount of cash, which shall be held in a segregated trust or escrow fund under a trust or
escrow agreement that is in form and content acceptable to the Authority, which cash so held is
either (a) sufficient to pay such Lease Payments, including the principal and interest components
thereof, in accordance with the Lease Payment schedule set forth in Exhibit C, or (b) invested in
whole in non-callable Federal Securities maturing not later than the dates such funds will be
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required to make Lease Payments or any prepayment in an amount which is sufficient, in the
opinion of an independent certified public accountant (which opinion must be in form and
substance, and with such an accountant, acceptable to the Authority and addressed and delivered
to the Authority), together with interest to accrue thereon and without reinvestment and together
with any cash which is so deposited, to pay such Lease Payments when due under
Section 4.03(a) or when due on any optional prepayment date under Section 9.02, as the City
instructs at the time of said deposit; provided, however, that at ot prior to the date on which any
such seculity deposit is established, the City shall delivel to he thority an opinion of Bond

from gross income of the Authority for federal income tax pulposes In the event of a security

deposit under this Section with respect to all unpaid Lease Payments, (i) the Term of this Lease
Agreement shall continue, (ii) all obligations of the City under this Lease Agreemer
security provided by this Lease Agreement for said obligations, shall thereupo cease and
terminate, excepting only (A) the obligation of the City to make, or cause to be made, all of the
Lease Payments from such security deposit and, to the extent of any deficiency, as rent payable
from other legally available funds of the City, and (B) the release and indemnification
obligations of the City under subparagraphs (f) and (g) of Section 7.03, and (iii) under
Section 4.05, the Authority’s leasehold: interest in the Property will vest in the City on the date of
said deposit automatically and without further action by the City or the Authority. The City
hereby grants a first priority security intetest in and the lien on said security deposit and all
proceeds thereof in favor of the Authority. Sa1d security deposit shall be deemed to be and shall
constitute a special fund for the payment of Lease Payme 1in accordance with the provisions of
this Lease Agreement and, notwithstanding anythmg to the contrary herein, Lease Payments
therefrom shall not be subJectto abatement under Section 6.03 hereof to the extent payable from
the funds held by. the Authonty or the fiduciary ,s;;descnbed in the first sentence of this
Section 9.01. ; , =

Section 9.02. Optlonal Prepayment

Domain. The City sh‘ | be obligated to prepay the unpaid principal components of the Lease
Payments in whole or i such order of prepayment as shall be selected by the City on any
date, together with any accrued and unpaid interest, from and to the extent of any proceeds of
insurance award or condemnation award with respect to the Property to be used for such purpose
under Section 6.02.
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ARTICLE X

MISCELLANEOUS

Section 10.01. Notices. Any notice, request, complaint, demand or other
communication under this Lease Agreement shall be given by first class mail or personal
delivery to the party entitled thereto at its address set forth below,: ‘or by facsimile transmission or
other form of telecommunication, at its number set forth below. Not1ce shall be effective either
(a) upon transmission by facsimile transmission or other form of telecommunication, (b) 48
hours after deposit in the United States of America first class mail, postage prepaid, or (c) in the
case of personal delivery to any person, upon actual receipt. The Authority and the City may, by
written notice to the other parties, from time to time 'modlfy the address or numbe1 to which
communications are to be given hereunder. :

If to the City:

Attentioﬁ’:‘Em nce Director
Phone:
Facsimile:

If to the Authority: . Calexico Public
“..  Financing Authority
- 608 Heber Avenue
“Calexico, CA 92231
Attention:
Phone:
Facsimile:

Section 10.02. Binding Effect. VT s Lease Agreement inures to the benefit of and is

binding upOn the Authonty, the City "and their respective successors and assigns.

Sectlon 10. 03 Severablhty If ¢ any provision of this Lease Agreement is held invalid or
unenfomeable by any court of competent jurisdiction, such holding will not invalidate or render
unenforceable any other prov1slon hereof.

Section 10 04 Net-net—net Lease. This Lease Agreement is a “net-net-net lease” and
the City hereby agrees that the Lease Payments are an absolute net return to the Authority, free
and clear of any expenses, charges or set-offs whatsoever.

Section 10.05. Further Assurances and Corrective Instruments. The Authority and
the City agree that they will, from time to time, execute, acknowledge and deliver, or cause to be
executed, acknowledged and delivered, such supplements hereto and such further instruments as
may reasonably be required for correcting any inadequate or incorrect description of the Property
hereby leased or intended so to be or for carrying out the expressed intention of this Lease
Agreement.
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Section 10.06. Execution in Counterparts. This Lease Agreement may be executed in
several counterparts, each of which is an original and all of which constitutes one and the same
instrument.

Section 10.07. Applicable Law. This Lease Agreement is governed by and construed in
accordance with the laws of the State.

Section 10.08. Captions. The captions or headings
convenience only and in no way define, limit or describe the
section of this Lease Agreement.

his Lease Agreement are for
“or-intent of any provisions or

IN WITNESS WHEREOF, the Authority and the City have caused thif Lease Agreement
to be executed in their respective names by their duly authorized officers, all as of-the date first
above written. :

CALEXICO PUBLIC FINANCING
AUTHORITY

By

By -~
Nick Fenley, City Manager

City Clerk =
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EXHIBIT A

DESCRIPTION OF THE SITE

A-1
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EXHIBIT B

DESCRIPTION OF THE FACILITY
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EXHIBIT C

SCHEDULE OF LEASE PAYMENTS

otzrlﬂl" Iease Annual

Lease Principal Interest
Payment Debt Service

Payment Date Component Component* -

*  The interest component due under this Lease Agreement may vary from the amount indicated in this schedule

based on the date the Lease Payment is received by the Purchaser.

C-1
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EXHIBIT D

MEMORANDUM OF LEASE AGREEMENT

THIS TRANSACTION IS EXEMPT FROM CALIFORNIA DOCUMENTARY TRANSFER
TAX PURSUANT TO SECTION 11929 OF THE CALIFORNIA REVENUE AND
TAXATION CODE. THIS DOCUMENT IS EXEMPT FROM RECORDING FEES
PURSUANT TO SECTION 27383 OF THE CALIFORNIA GOVERNMENT CODE.

MEMORANDUM OF LEASE AGREEMEN

This Memorandum of Lease Agreement (thlS “Memo1andum of Leasc A
entered into as of , 2016, by and between the CALEXICO PUBLIC ¥ INA
AUTHORITY, an a public agency existing under the laws of the State of California, as lessor
(the “Authority”), and the CITY OF CALEXICO, a general law city and municipal corporation
duly organized and existing under the laws of the State of Cahfmma as lessee (the “City”), who
agree as follows: s

Section 1. The Lease. The Cltyileases from the Authonty and'the Authority leases to
the City, certain real property described in paragraph 2 hereof, and the improvements situated
upon said real property, upon the terms and. condm' ‘and for the term, more fully set forth in
the Lease Agreement, dated as of =, 20 y and between the Authority, as lessor,
and the City, as lessee (the “Lease Agreement”), all of the provisions of which are hereby
incorporated into this Mem()randum of Lease Agréement by reference.

Section 2. Leased Premlses, Term. The Authority leases, lets and demises unto the
City and the City leases, hires and takes from the Authorlty, those certain parcels of real property
situated in the City of Calex1co ‘State of California, more particularly described in Exhibit A
attached heret and made a part he1eof (collectlvely, the “Site”), and those certain improvements
on the Site, more particularly described in Exhibit B attached hereto and made a part hereof (the
“Facility?). The - ¢-Agreement is for a term commencing on , 2016 and ending
on - . .or such earlier or later date on which the Lease Payments (as defined
in the Leas y re paid in full or provision has been made for such payment in
accordance with the Lease Agreement.

Section 3. isions Binding on Successors and Assigns. Subject to the provisions of
the Lease Agreement lating"fo assignment and subletting, the Lease Agreement shall inure to
the benefit of and shall be binding upon the Authority and the City and their respective
successors and assigns, mcludmg the Authority.

Section 4. Purpose of Memorandum. This Memorandum of Lease Agreement is
prepared for the purpose of recordation, and it in no way modifies the provisions of the Lease
Agreement.

Section 5. Execution. This Memorandum of Lease Agreement may be executed in
several counterparts, each of which shall be an original and all of which shall constitute but one
and the same instrument.

D-1
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IN WITNESS WHEREOF, the Authority has caused this Memorandum of Lease
Agreement to be executed in its corporate name by its duly authorized officers; and the City has
caused this Memorandum of Lease Agreement to be executed in its name by its duly authorized
officers, as of the date first above written.

CALEXICO PUBLIC FINANCING
AUTHORITY

By

CITY OF CALEXICO

ATTEST:

City Clerk

D-2

09960.00000\28883578.2




A notary public or other officer completing this certificate verifies only the identity of the individual who signed
the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )

)

COUNTY OF )
On , before me, , a Notary Public, personally
appeared , who proved to me on the basis of

ibed to the within instrument and
thorized capacity(ies), and that by
alf of which the person(s) acted,

satisfactory evidence to be the person(s) whose name(s) is/are subs
acknowledged to me that he/she/they executed the same in his/her/their
his/her/their signature(s) on the instrument the per son(s) or the entity upon be
executed the instrument. i

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct. ;

WITNESS my hand and official seal.

Signature (Seal)

OPTIONAL

below is not requlred by Vlévi‘l,iitiﬁ\éy prove valuable to persons relying on the document and could
eattachment of this fOIII}-

Though the d
prevent fraudulent

Document Date Number of Pages:

Signer(s) Other Than Names Ab¢

Capacity(ies) Claimed by S‘ ner
Signer’s Name:
Individual
Corporate Officer — Title(s):
Partner -- Limited General
Attorney in Fact
Trustee
Guardian or Conservator
Other:

Signer(s) Other Than Named Above
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$
LEASE AGREEMENT
dated as of , 2016,
by and between the
Calexico Public Financing Authority, as Sublessor, and
the City of Calexico, California, as Sublessee,

CERTIFICATE OF ACCEPTANCE OF LE—;&SE KCREEMENT

This is to certify that the interest in real property conveyed by the Lease Agreement,
dated as of" , 2016, from Calexico Publi Fmancmg Authority, as sublessor, to the
City of Calexico, Cahfo1n1a as sublessee (the “City”), as evidenced by the Memmandum of
Lease Agreement recorded concurrently herewith, is hereby.accepted by the under51gned officer
on behalf of the City pursuant to authority conferred b resolution of the City Council of the City
adopted on , 2016, and the sublessee con ‘to recordation thereof by its duly
authorized officer. '

Dated as of ,

~ CITY OF CALEXICO; CALIFORNIA

Nlck Fenley
City Manager
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RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

Best Best & Krieger LLP
Attention: Kim Byrens, Esq.

3390 University Avenue, Sth Floor
Riverside, CA 92501

THIS TRANSACTION IS EXEMPT FROM CALIFORN ENTARY TRANSFER
TAX PURSUANT TO SECTION 11929 OF THE CALIFOR REVENUE AND
TAXATION CODE. THIS DOCUMENT IS EXEMPT FROM CORDING FEES

PURSUANT TO SECTION 27383 OF THE CALIFORNIA GOVERNMENT

SITE AND FACILITY LEASE

by ané V

' CITY OF CALEXICO, CALIFORNIA
E | as Lessor

(1CO PUBLIC FINANCING AUTHORITY,
as Lessee

Dated as of June  , 2016
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SITE AND FACILITY LEASE

THIS SITE AND FACILITY LEASE (this “Site and Facility Lease”), dated as of June
2016, is by and between the CITY OF CALEXICO, a general law city and municipal
corporation, duly organized and existing under and by virtue of the laws of the State of
California (the “City”), as lessor, and the CALEXICO PUBLIC FINANCING AUTHORITY,
a public agency existing under the laws of the State of Cahforma (the “Authorlty "), as lessee;

WITNESSETH:

% =

WHEREAS, pursuant to this Site and Facility Lease the Clty proposes to lease those
certain parcels of real property situated in the City of Calexico, Imperial County, State of
California, more particularly described in Exhibit A attachied hereto and made a part hereof (the
“Site™), and those certain improvements thereon particularly described in Exhlbrc B hereto
(the “Facility” and, with the Site, the “Property”), ‘to the Authonty, all for the purpose of
enabling the City to finance a working capital shortfa the General Fund of the City (the
“Project”), as defined in the Lease Agreement; and

WHEREAS, the Authority proposes to lease the Prop ?—a—back,to the City pursuant to
that certain Lease Agreement, dated as of June , 2016, a memorandum of which is recorded
concurrently herewith (the “Lease Agreement”) and

WHEREAS, the City possesses statutory authonty to lease the Property and its
governing body has duly authorized the execu’uon and dehvery of the Lease Agreement and this
Site and Facility Lease -and B

t and in consideration of the premises and covenants and

conditions hereinafter contained, th parties agree as follows:

Section 1. Definitions.- vitalize terms used, but not otherwise defined, in this Site
and Facﬂlty Lease shall have the meanings ascribed to them in the Lease Agreement.

Sectlon 2. Slte and Facility Le . The City hereby leases to the Authority and the
Authorlty he1eby leases from the City, on the terms and conditions hereinafter set forth, the
Property.

Section 3 Term The tenn of this Site and F a0111ty Lease shall commence on June
2016, and shall end on. June 30, , unless such term is extended or sooner terminated as
hereinafter provided. If, on June 30, ,the aggregate amount of Lease Payments (as defined in
and as payable under the Lease Ag1eement) shall not have been paid by reason of abatement,
default or otherwise, or provision shall not have been made for their payment in accordance with
the Lease Agreement, then the term of this Site and Facility Lease shall be extended until such
Lease Payments shall be fully paid or provision made for such payment, but in no event later
than June 30, . If, prior to June 30, __, all Lease Payments shall be fully paid or provision
made for such payment in accordance with the Lease Agreement, the term of this Site and
Facility Lease shall end.
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Section 4. Advance Rental Payment. The City agrees to lease the Property to the
Authority in consideration of the payment by the Authority of an advance rental payment of

$

Section 5. Purpose. The Authority shall use the Property solely for the purpose of
leasing the Property to the City pursuant to the Lease Agreement and for such purposes as may
be incidental thereto; provided, however, that in the event of de ult by the City under the Lease
Agreement, the Authority and its assigns may exercise the: edies provided in the Lease
Agreement.

Section 6. City’s Interest in the Property The C1ty covenants that 1t is the owner in
fee of the Property. :

Section 7. Assignments and Subleases, Unless the City shall be in default under the
Lease Agreement, the Authority may not assign its nghts under this Site and Facility Lease or
sublet the Property, except as provided in the Lease Agreement -If the City is in default under
the Lease Agreement, the Authority (including its successors and assigns under the Lease
Agreement) may fully and freely assign and sublease the Property or any portion thereof, this
Site and Facility Lease and the Lease’ Agreement «

Section 8. Right of Entry. Th Ci feserves the nght for any of its duly authorized
1epresentat1ves to enter upon the Property -any
any repairs, improvements or changes necessar

Section 9. Termination. The Authority agrees, upon the termination of this Site and
Facility Lease, to- qu1t and sunender the Property in.the same good order and condition as the
same were in at the tme of eommencement of the t'w rm hereunder, reasonable wear and tear
excepted, and agrees that any permanent improvements and structures existing upon the Site at
the time of the termination of thls Site and F aelhty Lease shall remain thereon and title thereto
shall vest in the City. e s =

_Section 10 ﬁefault In the event the Authority shall be in default in the performance of

igati o be pe1forrned under the terms of this Site and Facility Lease, which
) jays following notice and demand for correction thereof to the
Authority, the €ity may exercise any and all remedies granted by law, except that no merger of
this Site and Facility Lease and of the Lease Agreement shall be deemed to occur as a result
thereof and the City shall have no right to terminate this Site and Facility Lease as a remedy for
such default. Notwithstanding the foregoing, so long as the Lease Agreement remains in effect,
the City will continue to pay the Lease Payments to the Assignee.

In the event of the occurrence of an Event of Default under the Lease Agreement, the
Authority may (a) exercise the remedies provided in the Lease Agreement, (b) use the Property
for any lawful purpose, subject to any applicable legal limitations or restrictions, and (c) exercise
all options provided herein.

Section 11. Quiet Enjoyment. The Authority, at all times during the term of this Site
and Facility Lease, shall peaceably and quietly have, hold and enjoy all of the Property subject to
the provisions of the Lease Agreement.
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Section 12. Waiver of Personal Liability. All liabilities under this Site and Facility
Lease on the part of the Authority are solely liabilities of the Authority and the City hereby
releases each and every director, officer, employee and agent of the Authority of and from any
personal or individual liability under this Site and Facility Lease. No director, officer, employee
or agent of the Authority shall at any time or under any circumstances be individually or
personally liable under this Site and Facility Lease for anythmg done oor omitted to be done by
the Authority hereunder. .

Section 13. Taxes. All assessments of any kind or characte1 and all taxes, including
possessory interest taxes, levied or assessed upon the Ploperty or the Authority’s interest in the
Property created by this Site and Facility Lease (including both land and 1mp10vements) will be
paid by the City in accordance with the Lease Agreement. .

Section 14, Eminent Domain. In the the whole or any part of thei_Pi"operty is
taken by eminent domain proceedings, the interes uthority shall be recognized and is
hereby determined to be the amount of the then cipal component of the Lease
Payments, any then unpaid interest component of the Lease Payments and any premium due with
respect to the prepayment of Lease Payments to the date such amounts are remitted to the
Authority or its assignee, and, subject to the provisions of the Lease. Agreement, the balance of
the award, if any, shall be paid to the Clty The City hereby waives, fo the extent permitted by
law, any and all rights that it has or may here fter have to acquire the interest of the Authority in
and to the Property through the eminent domain powels .of the City. However, the City hereby
agrees, to the extent permitted by law, that the compensatlon to be paid in any condemnation
proceedings brought by or on behalf of the Clty with respect to the Property shall be in an
amount not less than-t tal unpaid principal component of Lease Payments, the interest
component of Lease s accrued to the date of payment of all Lease Payments and any
premium due with respe ayment of Lease Payments under the Lease Agreement.

Section 15. Use of the
to the Authority of the City’s right
pubhc purposes of the Clty

- The City and the Authority hereby agree that the lease
d interest in the Property pursuant to Section 2 serves the

Sectlon 16. Partlal Invalidity. If any one or more of the terms, provisions, covenants or
cond1t1ons of this Site and Facﬂlty Lease shall, to any extent, be declared invalid, unenforceable,
void or voidable. for any reason whatsoever by a court of competent Jurlsdmtlon the finding,
order or decree of which becomes final, none of the remaining terms, provisions, covenants and
conditions of this Site and Faclhty Lease shall be affected thereby, and each provision of this
Site and Facility Lease sha be valid and enforceable to the fullest extent permitted by law.

Section 17. Notlces. All notices, statements, demands, consents, approvals,
authorizations, offers, designations, requests or other communications hereunder by either party
to the other shall be in writing and shall be sufficiently given and served upon the other party if
delivered personally or if mailed by United States registered mail, return receipt requested,
postage prepaid, at the addresses set forth in the Lease Agreement, or to such other addresses as
the respective parties may from time to time designate by notice in writing.
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Section 18. Binding Effect. This Site and Facility Lease shall inure to the benefit of and
shall be binding upon the City and the Authority and their respective successors and assigns.
The Assignee is hereby made a third party beneficiary hereunder with all rights of a third party
beneficiary.

Section 19. Amendment. This Site and Facility Lease may. not be amended except as
permitted under the Lease Agreement. e

ntained herein are for
_scope of any provision

Section 20. Section Headings. All section headings
convenience of reference only and are not intended to define or limit
of this Site and Facility Lease.

Section 21. Applicable Law. This Site and Fééility Lease shall be governed by and
construed in accordance with the laws of the State of California applicable to contra s'made and
performed in California. TRl '

Section 22. No Merger. Neither this Site and Facility Lease, the Lease Agreement nor
any provisions hereof or thereof shall be construed to effect'a merger of the title of the City to
the Property under this Site and Facility Lease and the City’s leasehold interest therein under the
Lease Agreement. F

rts. This Site and Facﬁity Lease may be executed
o be an original but all together

Section 23. Execution in Counter
in any number of counterparts, each of which:shall bedeel
shall constitute but one and the same instrument

(Signature page follows)
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IN WITNESS WHEREOF, the City and the Authority have caused this Site and Facility
Lease to be executed by their respective officers thereunto duly authorized, all as of the day and
year first above written.

CITY OF CALEXICO

By

Nick Tenley
City Managcr

Attest:

City Clerk

. CALEXICO PUBLIC FINANCING
. AUTHORITY .

-Signature Page-
Site and Facility Lease
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed
the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )

)

COUNTY OF )
On , before me, , a Notary Public,
personally appeared ' , who proved to me on

the basis of satisfactory evidence to be the person(s) whose name(s). is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf
of which the person(s) acted, executed the instrumer‘it"

I certify under PENALTY OF PERJURY underthe 15Wswof the State of California that the foregoing

paragraph is true and correct.

WITNESS my hand and ofﬁcial seal.

Signature (Seal)
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EXHIBIT A

DESCRIPTION OF THE SITE
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EXHIBIT B

DESCRIPTION OF THE FACILITY
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TO:

APPROVED BY:

PREPARED BY:

SUBJECT:

Request:

AGENDA STAFF REPORT

June 21, 2016

Mayor and City Council

Nick Fenley, Acting City Manager
Carlos Campos, Interim City Attorney

Consideration of the following Ordinances:

a. Ordinance No. 1170 An Urgency Ordinance of the City Council
of the City of Calexico, California, Enacted Pursuant to
California Government Code Section 36937 Adding Chapter
5.98 to the City of Calexico Municipal Code Prohibiting Off-Site
Display and Sale of Automobiles in the City.

b. Ordinance No. 1171 An Ordinance of the City Council of the
City of Calexico, California, Adding Chapter 5.98 to the City of
Calexico Municipal Code Prohibiting Off-Site Display and Sale
of Automobiles in the City.

Staff requests that the City Council consider the following Ordinances for approval:

(@)  Ordinance No.1170 An Urgency Ordinance of the City Council of the City of
Calexico, California, Enacted Pursuant to California Government Code Section
36937 Adding Chapter 5.98 to the City of Calexico Municipal Code Prohibiting Off-
Site Display and Sale of Automobiles in the City.

(b)  Ordinance No. 1171 An Ordinance of the City Council of the City AGENDA
of Calexico, California, Adding Chapter 5.98 to the City of
Calexico Municipal Code Prohibiting Off-Site Display and Sale of

Automobiles in the City. 1 ?
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Background:

In February 2016, the City Council considered the off-site display and sale of automobiles
within the City and heard public comment from both sides of the issue. Concerns were
raised that automobile tent sales result in competition with established automobile sales
businesses in the City, discourage dealerships from opening “brick and mortar” stores in
the City, create unfair business climate for local businesses, create public safety
concerns, and are aesthetically displeasing. Potential benefits of “tent sales” were also
discussed, including increased competition, providing citizen consumers with more
options in convenient locations; additional business activity within the City, and additional
sales tax revenues to the City.

On March 15, 2016, the City Council adopted Ordinance No. 1166, imposing a
moratorium on off-site display and sale of automobiles at “tent sales” within the City of
Calexico.

Discussion:

Staff is requesting that the City Council consider two Ordinances for approval regarding
off-site display and sale of automobiles. One ordinance is a non-urgency ordinance, while
the other is an urgency ordinance. Under California Government Code, Section 36937(b),
an urgency ordinance may be adopted for the immediate preservation of the public peace,
health or safety and will take effect immediately upon adoption. The proposed urgency
ordinance requires a four-fifths (4/5) vote of the entire City Council.

As mentioned above, City Council adopted Ordinance No. 1166, finding that the off-site
display and sale of automobiles have negative effects on the public peace, health and
safety. Particularly the City Council found that off-site automobile sales in the City,
particularly at “tent sales,” may result in direct competition with established automobile
sales businesses in the City and create an unfair business climate for local businesses.
The City Council also found that sales are aesthetically displeasing and out of harmony
with the character of the City so as to constitute visual blight. Concerns over traffic safety
have also previously been discussed.

Both ordinances propose the addition of a Chapter to the Municipal Code, Chapter 5.98,
which would prohibit all off-site display and sale of automobiles within the City. However,
the prohibition would not apply to off-site display and automobile sales contracts existing
on February 16, 2016 (“Exempt Contracts”) and reported to the City by March 22, 2016.

Attachments:

1. ORDINANCE NO. 1170 (Urgency Ordinance)

2. ORDINANCE NO. 1171 (Non-Urgency Ordinance)
3. ORDINANCE NO. 1166
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ORDINANCE NO.

AN URGENCY ORDINANCE OF THE CITY COUNCIL OF THE
CITY OF CALEXICO, CALIFORNIA, ENACTED PURSUANT
TO CALIFORNIA GOVERNMENT CODE SECTION 36937
ADDING CHAPTER 5.98 TO THE CITY OF CALEXICO
MUNICIPAL CODE PROHIBITING OFF-SITE DISPLAY AND
SALE OF AUTOMOBILES IN THE CITY.

WHEREAS, on February 16, 2016, the City Council of the City of Calexico (“City
Council’) considered the effects of the off-site display and sale of automobiles within the
City of Calexico (“City”), including the off-site display and sale of automobiles at certain
events referred to as “tent sales,” at which numerous automobiles are made available for
sale to members of the public at a single location; and

WHEREAS, concerns were raised that off-site display and sale of automobiles at
“tent sales,” results in competition with established automobile sales businesses in the
City, discourages dealerships from opening “brick and mortar” stores in the City, creates
unfair business climate for local businesses, creates public safety concerns, and is
aesthetically displeasing; and

WHEREAS, on March 15, 2016, the City Council adopted interim urgency
ordinance No. 1166 pursuant to California Government Code Section 65858(a), which
temporarily prohibited off-site display and sale of automobiles in the City, with exceptions,
pending review and adoption of an amendment to the Calexico Municipal Code; and

WHEREAS, following this meeting and at the Council’s direction, staff has studied
a proposal to either prohibit or regulate the off-site display and sale of automobiles in the
City; and

WHEREAS, the City Council finds that negative effects on the public peace,
health and safety will occur in Calexico as a result of off-site display and sale of
automobiles; and

WHEREAS, the City Council finds that off-site automobile sales in the City,
particularly at “tent sales,” may result in direct competition with established automobile
sales businesses in the City and create an unfair business climate for local businesses;
and

WHEREAS, the Council finds that off-site automobile sales in the City, particularly
at sales events referred to as “tent sales,” are aesthetically displeasing and out of
harmony with the character of the City so as to constitute visual blight; and

WHEREAS, based on the facts set out above, the City Council finds that there is
a current and immediate threat to public peace, health and safety, which may be
addressed by enactment of an urgency ordinance; and

81211.00001\26474339.1




WHEREAS, the case of Crown Motors v. City of Redding (1991) 232 Cal.App.3d
173, recognizes that the City Council may properly consider aesthetics as an element of
the public health in making the findings required for an urgency ordinance; and

WHEREAS, California Government Code Section 36937(b) provides for the
adoption of an urgency ordinance for the immediate preservation of the public peace,
health or without following the procedures otherwise required for the adoption of an
ordinance; and

WHEREAS, in accordance with Government Code Section 36937(b), such an
urgency ordinance requires a four-fifths vote of the entire City Council;

NOW, THEREFORE, the City Council of the City of Calexico does hereby ordain
as follows:

SECTION 1. Urgency Findings.

A. California Government Code, Section 36937(b) provides that an urgency
ordinance for the immediate preservation of the public peace, health or safety shall take
effect immediately upon adoption; and

B. The City, pursuant to the police powers delegated to it by the California
Constitution, has the authority to enact laws which promote, preserve and protect the
public peace, health and safety of its citizens; and

C. Based on the recitals set forth above, which are hereby incorporated by
reference, the City Council finds that this Urgency Ordinance, and the regulations set forth
herein, are necessary for the immediate preservation of public peace, health and safety
in order to protect residents and local businesses from the adverse effects of the off-site
display and sale of automobiles at certain events referred to as “tent sales;” and

D. Based on the recitals set forth above, which are hereby incorporated by
reference, the Council finds that the City's existing regulations do not explain with
sufficient clarity whether the off-site display and sale of automobiles is permitted in the
City, fail to address the location and operation of this activity, and as a consequence do
not adequately protect the public peace, health and safety of the citizens of Calexico from
the actual and potential impacts arising from the off-site display and sale of automobiles
in the City; and

E. Based on the recitals set forth above, which are hereby incorporated by
reference, it is also hereby found that the public health need of the community is met by
the immediate imposition of a prohibition on off-site display and sale of automobiles in the
City since such displays and sales, and such “tent sale” events are aesthetically
displeasing and out of harmony with the character of this community so as to constitute
visual blight which reduces the quality of life within the community to the extent that the
overall public health is detrimentally affected. Thus, in the event that such activities are
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allowed to be conducted in the City, such would detrimentally affect the City’s aesthetics
and the public health of the City.

SECTION 2. Addition of Chapter 5.98 to the Calexico Municipal Code.
“Chapter 5.98 Off-Site Display and Sale of Automobiles

Section 5.98.010. Prohibition against off-site display and sale of automobiles.

A. Off-site display and sale of automobiles within the City is prohibited.

1. “Off-site display and sale of automobiles” means displaying for purposes
of sale or the selling of new or used motor vehicles by any person, business or
organization within the City of Calexico at any location, public or private, other
than the established place of business for such person business or organization.
Excluded from this definition are private persons who are selling a motor vehicle
and are not in violation of California Vehicle Code Section 22651.9 with regard
to the illegal display of a “for sale” vehicle.

B. The provisions of this Chapter shall not apply to off-site display and
automobile sales contracts existing on February 16, 2016 (“Exempt Contracts”).”

SECTION 3. Compliance with California Environmental Quality Act. The City
Council finds that this Ordinance is not subject to the California Environmental Quality Act
(CEQA) pursuant to Sections 15060(c)(2) (the activity will not result in a direct or
reasonably foreseeable indirect physical change in the environment) and 15060(c)(3) (the
activity is not a project as defined in Section 15378) of the CEQA Guidelines, California
Code of Regulations, Title 14, Chapter 3, because it has no potential for resulting in
physical change to the environment, directly or indirectly; it prevents changes in the
environment pending the completion of the contemplated study of impacts.

SECTION 4. Severability. If any sentence, clause, or phrase of this Ordinance,
or any part thereof is for any reason held to be unconstitutional, such decision shall not
affect the validity of the remaining portion of this Ordinance or any part thereof. The City
Council hereby declares that it would have passed each sentence, clause, or phrase
thereof, irrespective of the fact that any one or more sentence, clause, or phrase be
declared unconstitutional.

SECTION 5. Effective Date. This Ordinance shall become effective immediately
upon adoption if adopted by at a least four-fifths (4/5) vote of the City Council.
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PASSED, ADOPTED, AND APPROVED by the City Council of the City of Calexico at the
regular meeting this 21stday of June, 2016.

Joong S. Kim, Mayor

ATTEST:

Gabriela Garcia, City Clerk

APPROVED AS TO FORM:

Carlos Campos
City Attorney
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STATE OF CALIFORNIA )
COUNTY OF IMPERIAL ) ss
CITY OF CALEXICO )

|, Gabriela Garcia, City Clerk of the City of Calexico, California, do hereby certify that the
foregoing Urgency Ordinance was adopted at a regular meeting of the City Council of the
City of Calexico held on the 213t day of June, 20186, by the following vote:

AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:
ABSENT: COUNCIL MEMBERS:
ABSTAIN: COUNCIL MEMBERS:

Gabriela Garcia
City Clerk
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ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
CALEXICO, CALIFORNIA, ADDING CHAPTER 5.98 TO THE
CITY OF CALEXICO MUNICIPAL CODE PROHIBITING OFF-
SITE DISPLAY AND SALE OF AUTOMOBILES IN THE CITY.

WHEREAS, on February 16, 2016, the City Council of the City of Calexico (“City
Council”) considered the effects of the off-site display and sale of automobiles within the
City of Calexico (“City”), including the off-site display and sale of automobiles at certain
events referred to as “tent sales,” at which numerous automobiles are made available for
sale to members of the public at a single location; and

WHEREAS, concerns were raised that the off-site display and sale of automobiles
results in competition with established automobile sales businesses in the City,
discourages dealerships from opening “brick and mortar” stores in the City, creates unfair
business climate for local businesses, creates public safety concerns, and is aesthetically
displeasing; and

WHEREAS, on March 15, 2016, the City Council adopted interim urgency
ordinance No. 1166 pursuant to California Government Code Section 65858(a), which
temporarily prohibited off-site display and sale of automobiles in the City, with exceptions,
pending review and amendment to the Calexico Municipal Code; and

WHEREAS, following this meeting and at the City Council's direction, staff has
studied a proposal to either prohibit or regulate the off-site display and sale of automobiles
in the City; and

WHEREAS, in light of the staff presentation and public testimony, the City Council
finds that negative effects on the public peace, health and safety will occur in Calexico
as a result of off-site display and sale of automobiles; and

WHEREAS, the City Council finds that off-site automobile sales in the City may
result in direct competition with established automobile sales businesses in the City and
create an unfair business climate for local businesses; and

WHEREAS, the Council finds that off-site automobile sales in the City, particularly
at sales events referred to as “tent sales,” are aesthetically displeasing and out of
harmony with the character of the City so as to constitute visual blight; and

WHEREAS, based on the facts set out above, the City Council finds that there is
a current and immediate threat to public peace, health and safety, which may be
addressed by enactment of an ordinance prohibiting off-site display and sale of
automobiles; and
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NOW, THEREFORE, the City Council of the City of Calexico does hereby ordain
as follows:

SECTION 1. Addition of Chapter 5.98 to the Calexico Municipal Code.
“Chapter 5.98 Off-Site Display and Sale of Automobiles

Section 5.98.010. Prohibition against off-site display and sale of automobiles.
A. Off-site display and sale of automobiles within the City is prohibited.

1. “Off-site display and sale of automobiles” means displaying for
purposes of sale or the selling of new or used motor vehicles by any person,
business or organization within the City of Calexico at any location, public or
private, other than the established place of business for such person business or
organization. Excluded from this definition are private persons who are selling a
motor vehicle and are not in violation of California Vehicle Code Section 22651.9
with regard to the illegal display of a “for sale” vehicle.

B. The provisions of this Chapter shall not apply to off-site display and
automobile sales contracts existing on February 16, 2016 (“Exempt Contracts”).”

SECTION 2. Effective Date. This Ordinance shall take effect thirty (30) days after
its adoption.

SECTION 3. Severability. If any section, subsection, subdivision, paragraph,
sentence, clause or phrase of this ordinance, or any part thereof is for any reason held to
be unconstitutional, such decision shall not affect the validity of the remaining portion of
this ordinance or any part thereof. The City Council hereby declares that it would have
passed each section, subsection, subdivision, paragraph, sentence, clause or phrase
thereof, irrespective of the fact that any one or more section, subsection, subdivision,
paragraph, sentence, clause or phrase be declared unconstitutional. If for any reason any
portion of this ordinance is found to be invalid by a court of competent jurisdiction, the
balance of this ordinance shall not be affected.

SECTION 4. Certification. The City Clerk shall certify the passage of this
Ordinance and shall cause the same to be entered in the book of original ordinances of
said City; shall make a minute passage and adoption thereof in the records of the meeting
at which time the same is passed and adopted; and shall, within fifteen (15) days after
the passage and adoption thereof, cause the same to be published as required by law, in
a local newspaper of general circulation and which is hereby designated for that purpose.

SECTION 5. CEQA. The City Council finds that this Ordinance is not subject to
the California Environmental Quality Act (CEQA) pursuant to Sections 15060(c)(2) (the
activity will not result in a direct or reasonably foreseeable indirect physical change in the
environment) and 15060(c)(3) (the activity is not a project as defined in Section 15378)
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of the CEQA Guidelines, California Code of Regulations, Title 14, Chapter 3, because it
has no potential for resulting in physical change to the environment, directly or indirectly.

PASSED, ADOPTED, AND APPROVED by the City Council of the City of Calexico at the
regular meeting this 215t day of June, 2016.

Joong S. Kim, Mayor
ATTEST:

Gabriela Garcia, City Clerk

APPROVED AS TO FORM:

Carlos Campos
City Attorney
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STATE OF CALIFORNIA )
COUNTY OF IMPERIAL ) ss
CITY OF CALEXICO )

|, Gabriela Garcia, City Clerk of the City of Calexico, California, do hereby certify that the
foregoing Ordinance was adopted at a regular meeting of the City Council of the City of
Calexico held on the 21%t day of June, 20186, by the following vote:

AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:
ABSENT: COUNCIL MEMBERS:

ABSTAIN: COUNCIL MEMBERS:

Gabriela Garcia
City Clerk
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